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INTRODUCTION

This paper concerns the Fushtun tribes of southern
Afghanistan and north western West Pekisten, They are one
ethnic group bridging these two mocdern nations. They speak
basically the same language, have the same ethice and follow
the same honor code, They share many customs and the same
religion, Islam, Only 19th century power politics separated
them into two nations,

In this paper I discuss their religion as it was seen
practised. In studying Pushtun tribsl law it is important to
realize that the Pushtuns are and were Muslim and were therefore
at least somewhat bound by the Islamic legal traditions, But,
Islamic jurisprudence was inextricably bound into the web . of
government rule, a history of which I outline briefl)’, and
appeal to the Shariyat was seen as an appeal to the centrelized
powers and as & threat to tribal cohesion and tribal traditions.
However, as Muelims, the Pushtuns had to obey the Shariyat when
it was directly appealed to, This conflict between their own
tribal legal customs and the Islamic legal traditions was only
& part of the conflict between the tribes and the central govern-
ments that tried to rule them. This conflict is central to an
understanding of the Pushtuns and their tribal way of 1life, so
I have included a brief history of the centralization process

in Afghanistan. In my chapter on Islam I am indebted to Donald
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Wilbur, and in the chapter on government, I am indebted to
Hasan Kakar and Vartan Gregorian,

Pushtun tribal customs and laws deeply affected the tribal
power structure. The traditions cutlined the paths to power
and honor within the tribal communities, An understanding of
both the power structure and the customs and the institutions
of tribal government is necessary to understend both the ethice
of Pushtun Jjustice and the administration of that justice, In
the third section of this paper I discuse the sources of power
within the Pushtun communities, the actual power structure and
the exercise of power by the various institutions, and, finally,
the administration of justice, In the final chapter I discuss in
detail some of the Pushtun customs and customary laws that guided
their behavior within their own Bociety.

It is important to emphasize that this paper concerns the
British view of the Pushtuns. It was researched almost entirely
from 19th century British sources and may have nothing to do
with the reality of Pushtun tribal custéms and law either in the
19th century or today, It stands simply as a discussion of the
British view of Pfhtun tribal life and administration of justice
in the 19th century.

It 18 alsc important to clarify the difference between the
hill tribes and the feudal tribes that 1 discuss in the paper.
The hill tribes existed mostly in the frontier area, between
the controlled areas of the British North West Frontier Province
and the .controlled areas of Afghanistan or the Kingdom of Xabul.
These trlbes were beyond the reach of the central government.

They were raiders and marauders, highly democratic and violent,
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The feudal tribes existed mostly in the Kandahar region of
Afghanistan. They were settled, agricultural and usually ruled

by powerful hereditary lesders, In Afghanistan democratic tribes
also existed, such as the Ghilzai, and in discussions of the

hill tribes, I usually include any of the ungcontrolled, demccratic
tribves of Afghanistan as well as the people of the frontier area,
The difference was not geographic but socio~economic and political,
It was a difference between the controlled and the uncontrolled
elements of the areas discussed, In West Paklistan, the Pushtuns
of the Peshawar Valley region were feudal, settled and controlled
while the people of the upper valleys, such as Swat and Dir, were,
in the 19th century mostly uncontrolled,and mainly democratic,

It is also important to define an urban or town area as
opposed to a rural aresa, I have defined as urban or town any
area in which there was a bagzaar, a facf which changed the soclo-
sconomic structure of the area, Bazaars introduced vocational
and merchant elements into the population, who were usually not
Pushtun, and usually fcllowed changes in land holding patterns
from equal to feudal, TUrban areas were usually controlled and
settled,

I wish to acknowledge my great indebtedness to Mr, Marty
Kumerick for his help in finding sources, for reading the manuscript
and for his useful suggestions. I wish also to thank Mr. Gerald
williams and International Legal Centeri for making this project
poasible and Mr. Fred Kittler for his invaluable aid in putting
the paper together.



Muslim law 1s an explicitly theological law derived from
the will of Allah transmitted through Hle prophet, Mchammad.
A Fuslim 1s bound to accept 1t withouteriticism. One aree
of the Shar;xatlcomprlses the Muslim reiiglous i1aw which attenmpts
to regulate two baslc areas of 1life; the worship and the
religious duties of the believerz, and the political, social
and jJudiclal administration of a Muslim community. It 1s
based on the four major sources: the Xoran, the words of the
Prophet; the Sunne or the ggg;gggg the traditionsj; Qlyas,
application by analogy of the law ; and, idma, cénsensuss.
Flagh 15 the general term for the =clence of Islamic jurisprudences.

The Sunni Muslims basically see Koranlc law ag reforming
customary law; a customary law 1s considered lawful and oOp&T~
ative unlees it 1s spacifically contradicted by a law in the
Shariyat. Shi'alsm, on the other hand, sees Koranic law as
an entirely new system, and unless Koranic lew specifically
ratifies a customary law, the pdat, custom, is rejected. The
Sumni bellef prevalls among the Pushtuns and d4id in the 19th
century, glving adet precedence, However, in practice, many
of the Shi'a groups 1n Afghanistan, the Hazara for instance,
altered Koranic law in favor of theilr customary law, and the

purity of Shi'a Islamic law in Afghanistan was largely theoretical.
In Afghanistan the Shariyat was only administered in the
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g, Hajl: ilgrimage

.; saum: gasting guring the month of Ramazan
The Hadlths are the collected tramditions of the Prophet's
decisions and of his model behavior. The four baslec schools
of Islamlic jurisprudence, the Hanefi, the Shafl, the Maliki
and the Hanball, accept varying amounts of the Hadiths
according to how closely the Hedlths cen be traced to the
Prophet,

The IdJ)ma were The unanimous declsions of the legel scholars
before the 10th century. Their decisions were based on
thelr interpretations of the Koran and the Hadiths,

iyas were the juristic reasonings by analogy of the early
leg scholars of the Muslim community. The snaologicsl
arguments gave the scholars means to interpret the Koran
and the Hadiths and to adapt the law to adat.

Figh covers sll aspects of religious, political and eivil

1ife 1n a Muslim community. It was a system of laws regulating
ritual and religlious observances, family laws, laws of
inhexritence, property and contrects, criminal law and laws

for the adminlstration of a state and laws covering the .
¢onduct of war. In older theologlcal language, figh applied

te the lndependent exercise of the intelligence, the decisions
of legal polnts by the judge's own opinion in the absensge

or lgnorance of a traditicn {qiyas).
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1. Shushtery, p.340 "The Shariyat, or the sclence of religion,
coneiste of the study of tradition, jurisprudence,
gchdlasticism and Sufism,”

Marsinl, p.39 "It covers all aspects of prayers and
Tastlng, the law of purchase and sal e, contracts
and transfera, marriege snd family Taw, the
criminal codes war together with the moral-ocum
Judlelal regulations desgigned to make 1t more
humene; the sharing of boobty, the calculation
of' taxes and excise, sunptuary legislation, the
proper procedure to be observed during sacrifices
and the ritual slaughter of animals; rules for
voting and oath teking, regulstions covering
court hearings and the rule of evidence, slavery
and the manumiselon of slaveg."

(a3 quoted from Bausanl, p.329 in “Religioni
Islamica® in Civilla dell Oriente, Vol.III

2, Maraini, p.39 There are five regquired ways to approach
Allah in Islam. All should be cbserved the
ninimum nunber of times by all Muslims.

1.) shshada: the profession of faith

2.) gg%ggé 1§rayers to be performed five times
daily

3.) zakat: almsgiving
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cont.
"We heve thus... a kind of popular element among the sources
for the education of laws: the concept of Idjima (consensus)
i.e. the general usage of the community, which has been
established by agreement in the larger circles of believers
independent of the written tradition or inferred laws,"

The Shorter Imeyelcepedia of Islam

Elphinstone, p.483 *Oome of the lews of the Yaga forbide
adultery. The inhebltants of Caisder applied for and
received an exemption on account of thelr old usage of
jending their wives teo their guests,”
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urban areas that were directly under the contrél of the Amnir
of Kabul, and only in urban center and in the towns did the
religion have a formal structure, The ;ggg gserved ag the
leader of the congregation of the Friday Mosque, the largest
and most important mosque in urban areas. The title and posi-
tion were hereditary. The Inam led the Friday prayers, gave
the Friday sermon, expounded on the Koran and presided over
marriage and buriel rites, He received gifts of hereditary
lands, wagfs, and sometimes was given fixed amounts of grain
by his community.l

At the grass roots level the mullahs were the most common
and influential members of the religious order, but in the
urban areas the pulishs eilther gerved under an Imam helping
with the various duties, or as a student of the Imam, leading
the religion. They were for the most part, full time functionaries,
Urban pullahs snd Ipams tended to be more highly educated than
the country gullahs who often inherited only the pogition
and a vague knowledge of the theclogy and the doctrines of
Islam from their fathers,

The Tallb-ul-ilm, a seeker of wistiom, was a student of
Iplafiy ;. ‘They flocked to famous, leading nullahs and Imams as
disciplea., They were also wanderers of g religious neture, and
the British found them to be ™very ignorant and renskably
bigotef."z

The pohtesib wae the religilous pollceman usually found
in the urban centers and towns. According to Islamic law the

mohfegib was an attendent at the law court, empowered to check
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up on the ohseyvances of the religlous precepts and duties
of the court. He had cnly nominel auvthority. In Afghanistan
he was g speclilalized mullan who had the duﬁy of checking the
merals of the public. The mohtesib visited the bazaars to
find individuals who had forgotten thelr prayers and to beat
them with sticks, or individuals who had never learned their
prayers, Those individusls had thelr faces blackened, were
placed sitting backwsrds on a donkey and paraded sround the
bazaars. The mohtesib was obviously one of the great bazaar
entertainers and always had a large and enthuslastlic following
during hls forayes into the bazasr areas.l The mohteslb watched
for the slightest bresches of religlon, punished or fined the
culpritszand sometimes tock the epportunites glven for extortion.
He inflicted punishments with an urper 1imit of forty bdlows
with a2 leather strap as preszcribed by Isliamlc J.aaw.LL The mohtesib
of the e¢ity wae sometimes peld by the municlpality and was
eantitled %o a emsll tex on shops.

There was alsce a counbry mohtesidb in Afghanliatan who
went oh cirecuits around the countryslide twlce s year to inspzct
the conduct of the inheblitants., He levied annual fees from
his comnnunities for hls mservices,

In areas under central control, Justice was administered

by the royally apnointed gezis, muftis and the Darggha of the

Adawlmt., The Dardeshe of the Adawlaelb supervised the whole
of city Justice, but he and the courts were generally considered

corrupt; Justice was fregquently interferred with by the greast,

N
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Martin, p.p.275-276

The concept of buying off a punishment was acceptable in
Afghanistan according to a2 local informant.

Elphinstone, p.158

This 1imit wae the sccepted 1imit in Afghanistan according
to a local informant. '



The gazl was appolnted by the Amir and served as the Judge
of the formal rellglous courts. Afghan gazis were trailned in
Lelsmic centers In India and in centers north of the Oxus
Hlver, The powers of the anzls extended only as far as the
control of the &mir, and they had 1ittle or no control over the
‘egal proeeeding within the tribes. The tribes had their own
Judieclal treditlions snd Llnstitutions to meet theilr problems,
ond they usmually considered it shameful to apbeal to the Amir's
Jvége.

The gazi was requirsd by Islamic legal procedure to treat
all partles equally as long as both of them wers believers.

An in-court confegsion by the defendent was considered final
requiring no further proof from the pleintif. Ctherwise, the
plaintif was placed on osth snd required to prove his case.l

The Judgement of the gazi was final, bﬁt all citlzens hed the
aption ef appealing a decision to the local governor or to

thelr Amlr in Kabul. To insure the independence of the gazl

he was formelly forbidden from sccepting brebes snd from engaging
in any form of trade.z

Qazis held court in all the controlled major cities and
towns 1n Afghanistan, but their powers depended on the support
they received from the local government officials gnd froﬁthe
Ltribal leadere as they were the persons who enfdrced the decisions

of the gazi. Tribal people only appealed to the qazi for civil
3

cases or for unacknowledged crimes which the accuged denled.



Zlohinstone, p.522

See Levy, P.D.339-347 for details on the formel duties of

the Qadl.

Thorburn, p. 187 "Two wmen had a dispute and agreed to
refer 1t for the Shariyat or declsion according to Muslin
law, before the gazl. On the way the defendent met o
neighbor and said to him, *Tell my wife that I have won.'

*How do you Xnow before the case 1s heard?' asked
hig friend wlth surprise.

*Well, I'1]l deny everything the plaintif says.' seid
the other simply.”
The plaintil would be required to swear by the Korsn, and
he was expecited to decline to do so as the defendent was
gsure that the plaintif was noit telling the truth and would
not want to swear on the Koran an untruth, If the pwintif
did refuse, the case would be dismissed,
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The gazl never interposed unless an applicatlion was directly
made te him.

Qazls were seldom pald by the tressury; they were uenslly
pald by a tax that was lald on every famlly wlthin the gazi's
district, They also charzed fees for stitending marriages, for
affixing seals on documents and for Jjudglng cases,

As the legal specialist of the court, the pufti was the
counselor to the Jjudge and the prosecuting attourney. He gave
the fatwa, the formal legal opinlion on a case to the judge or
to any rpivate indlvidusl who paid him for it. Shariyat was
a cenon law, and the fatwa were the precedents uged to decide
cazes or to determine acceptable behavior that were not explicitly
covered by the Sharivet. The judge could base hle declslon
on the fatwa, and the individusl regulate hls behavior 1n precise
nocordance with fixed precedent.

As has been stated before, thls religlous and Judicisl
structure had little effect on either the religion or the
Justice administered smong the tribaliPushtuns beyond the control
of the Amir of Kabul. The Pushtuns were Sunni Muslims and
accepted thelr rawa])], thelr customary law, as the regulations
that guided their behavior, rather than the religlous :precepts
that were enforced in the towns. Their religion was folk
rather than theological and centered a great deal around the
worshlp of salnts and zlerats, holy shrimes, They believed
in magical charms, evll spirits and the evil eye. They accepted
+he holy nen as lntermedlaries betwegn themselves sand the evil
surrounding them. The British found them to be basically ignor-
ant of the baslc tenets of Islam and the Muslim doctrines,

and, although they were regular in saying their prayers and in
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ocbgerving the fast of Ramazan, they did not understand the
prayers they reclited in Aradblc, nor could they resd the Koran

&8 1t was also only written and read in Arabiec. ", ..nore
civilized Muslims sre hardly willing to admit their (the Afghans')
righkt Lo a plece 4in the congregation of the faithful.al

However, there wag an informal religious structure and
hierarchy among the tribesmen, and religion was one of the
binding forces in thelr soclety. Every village had a mosque
whiech served many functions in Pushtun socirty., It was the
rellglous and educational center of the community: tribsl councils
were sometimes held in the hujra of the mosque,a small room,
literally a cell, that was attached to the side of the nosque,
Villege guests often slept in the hujre, and at times the hujra
served as the community social center,

There was a varlety of religlous personnel to serve the
Pushtun communities: fmllahs, holy man and malangs, Holymen
wore often keepers of holy shrines, but they gained their
poslitiong as such Only through reputations for sanctity and
piety and for serving as intercegsors between msn and Allah.
They were often descendents of ssaints whosge graves they cared
for. Like the mullahs, they supplied the local populace with
charms against evil spirits., They often gerved as spiritual
advisers snd as mediators within their communities.z ¥alangs
aleo were keepers of holy shrines, but many palangs wandered
around the countryside collecting alms. Msfkgs usually
Idressed in bizarre costumes and often behaved in an 1nsan4manner

and were thought to be inhabited by beneflcisl spirits by the

N,
local population. Holy man were usually propertied and very
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1, Pennell, p.33

2. See Barth for details on saints, their religious and political
functions within the Swat Pushtun soclety.

3. Thils information 1z local knowledge in present day Afghanistan.
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weslthy and in pleces wlelded a great deal of political powerl,
whereas palangs were poor, lived on charity snd wielded no
politieal power,

Myllans were the most numerous and the most powerful
religlous functionaries in the countryside, They were the
reilgious leaders and aubhorities of thelr communities. Nost
ware only vart-time functionaries; they owned land, tilled it
and distinguiéhed themgelves from the rest of their communities
only by thelr religious leadersghip role, They were the class
with a claim to knowledge and learning and could threaten the
poprulaticn with fire and dsmnation for not followlng their
interpretaticn of the doctrines of Islam. They also held out
they promlse of etermal bliss in paredise for all warriors
who djed for Islam in a holy war, a Jihad which they could
declere at thelr pleasure. As a group they were said to Have
power "greater than the throne 1tse1f,"2

Naming ceremonles, betrothal, merriage, sickness ang
death all requlred the presense of a pullah. In the absense
of san Imam, the mullah led the prayers and gave the Friday
zermon, He whispered the cradd into the ear of a newborn thus
making a new Muslim; he performed the nikka, the formal marriage
proncuncement, at both the betrothal and the marriage; h;&ead
the %talgin, the speclal prayers of a funeral, over the dead
he attended circumcision ceremonies; he announced the times of
the feasts and the fasts; he performed holy cure§ over sickness,
blindness, insanity, etc. and composed charmg.: to be worn as
amulets agalnst the evil eye and other evil forces, Lastly,

he served. as a mediator within the community as well as a



Thorburn, bp.34% as quoted from Bdwards, Chapter II. The
Ulems, the religlious saints and their descendents, held
control of over one sixth of the land in Bannu District,
and &4 of the 278 forts in the area were under their direct
control. They pald no taxes and were known to put their
savings out to usury.

Pennell, p.11h

&L

Pennell, p,115
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gpiritual adviser, and often represented the community in
cutaide negotisations,

Mulishs were known fo be fanatlcal and not éntirely incorrupt-
ivles; e proverb taught, "Obey the mullah's teachings but do
nct go by what he does."l They preached agalst entirely innocent
pieasures such as non-martial music, but when they were so
abaddly strict, the poyulation paid them l1little attention.2
Thelr fanstlcism resched the British in a very painful way;
many British offlcers and c¢ivillans died at the hands of a young
Pushtun who had been encouraged by a mullah and promised en-
trance into Paradlse for kllling an infidel. A Myslim who
kllled an infidel became a Ghaza and was automatically guaranteed
admittance intoc Paradise,

Mullehes were the ultimate interpreters of Islamic justice
wlthin the communtiy. Any Pushtun could, a&s a Muslim, appeal
e the muilah for a2 religious decision on his case, but the
mullahs were usually illiterate and 1gnerant of much of the
Shariyat. Thelr decislons were, neve;theless, definitive, and
even the Amir of Kabul would hesitate to glve en order at
varianée with the leading mullahs. In the village administration
of Jjustice, however, the mpullahs usually served on the tribal
council, and there their opinions were expressed before the
final decisgion was taken. On such a case, a dlssatisfied party
could not make another appeal to the mullah along, dut ha#ﬁo
take the case to the nearast gazi.

Few cases were appealed to the gazi from the tribes as

the tribesmen considered it shameful to avpesl to the Anmir's
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North Weet Frontler Province Peshawar Gazetteer, Vol. 4,

tlphinstone, p.215 The mullahs were ",,. fond of preaching

up en austere life and discouraging the most innocent Pleasures,
In some parts of the country, the mulléhs even break lutes

and fiddles when ever they find them. Drums, trumpets,
nautboys and flutes are exempted from this proscription

28 being manly and warlike, but all other music is reckoned
effeninate and inconsistent with the character of s true

Muslim. This austerity 1s little practised by the people,

and mullahs are generally restralined to censuring more impor-
tant breaches of religlon and morality."

Pennell, p.114
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indge. Among the FPushbtuns the Shariyat was a law seldom referred
to, but when it was, it had a compelling force., An appea#to

& gazl was normelly only made when the defendent denled the
charges made against him, and once such an appeal had been
suggested for a case by one of the parties Involved, 1t could
not be Turned down% Nor could the declsion of the gazi be
dlgsobeyed as 1t was "reckoned impious to refuse to conform to
the §Q§g;1§§."2 The case was usually declded by the number

and the political status of the wﬁhesses that each party was
able to rally; the more impcrtant the witness, the weightier
the evidence he gawe, Lying to save a friend or to hurt an
aznemy was accepted by the Pushtuns and, to & certain extent,

in Islam, =s¢ the evidence brought by witnesses was generally
uselegs and, at best, had to be carefully conslidered, Witnesses
really indicated the politicel and soclal support a party had
in his community, and political clout usually decided a case,
Hevertheless, the decision of the gazl was final, and 1f any
tribesman refused to staﬁd by the the verdict of the religious
court,lthe Amir's sirdar was authorized to use force to exescute
the declslon,

Sharlyst lew had 1ittle force among the Pushtuns partly
because they lacked a qualified personnel to advise them as to
the law, to administer it and to enforce it. Thelr rawa] pro-
vided them with suffliclent regulations to gulde thelr behavior;
their tribal institutions, which were suited to thelr way of

life and morality, enforced it. In rapre cases when there was

no adat covering a technical guestion as to the rights of in-
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Zlvhinstone, p.id0
Tiphingstons, 1,327

Levy, p,200 ", ..8pcech 15 a means towards & certaln ends,
when a lawful end may be achieved by truth sas well as by
falsehood, then lying 1s forbldden., If, however, that end
can be achieved only by the telling of a lle, then that
becomes lawfuly 1t is even inperative if the end is impera-
tive.¥ e.g. "...when the 1life of a Muslim is at stake or

2 broken alllance cannot bhe otherwise cemented,®

oirdars were the heads of the Durrani clans. It was a
military title meaning General otr Frince, but today 1t

18 excluslively used by male mambers of the royel family

of Afghanistan. Governors of provinces and of sub-provinces
were also called sirdars, as in the text here, but I could
not determine if this wes a new meaning to the title, or

1f BDurranl Sirdars exclusively were appointed to those
positions.
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aeritance, &doption or the allenabtion of land, or a question
about adat, the @ullahs‘tnterpretation of the Shariyat was
cenerally accepted as the ultimaste source of law, but for more
uormel cases and for day to day llving, the rawaj was the law
which governed the Tushtuns,

fiany of the reguirements for Muslims in the Sharlyat were
locgely Interpreted by the Pushtuns, or even ignored although
they were fully: aware of them, They sinply adapted the Shariyat
to thelr own way of 1ife. In the Koran itself Mohammad commanded
all Muslims to pay the poor dues, the ggggg.l In order to give
the zakat one must have the intention, niyyat, of giving alms,
one must be a Muslim, mentally fit, a mature adult, and Kave the
means to meet one's minimum needs, 1, €. food, clothing, the
reans to provide oneself with transportation, furniture, a house,
weapons and books for atudy. The i1dividmal determines his
minlmum needs in each of these catagories. Property and income
beyond these items are taxed with taxes specified in the 1aw.2
However, the Pushtuns interpreted the law loosely, and even
atipends gliven to pullshs who were-supported by tax free lands
dedicated to the mosque (wagfs) were counted as part of the
zakaht, Money spent on hospitaslity, end, in some Earts, the
fenth of the crop given to the headman as tribute were both
sounted as zakat. However, alms were also given regularly by
all classes to wldows, orphans, the maimed, the bHlind and the
aged.s ' |

6
Bribery was strictly forbidden in the Koran, but it occured
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Tane Koran, Ch, IX. .60 "The alms are only for the poor
and the needy, and thoze who collect them, and thosze whosge
nearts are to be reconcllied, and to free the captives and
the debtors, and for the csuse of God, and for the wayfarer;
a duty imposcd by God."®

Shushtery, p.447  For instance, for every 5 camels, ohe
gives & sheep or a goat; for every 10-14 camels, 2 sheep;
for every 20-24 camels, 3 sheep or a one year old camel s
for every 25-35 camels, a two year old camel; for every L§
camels, a three year old camel; ete.

Elpbinstone, p,214

Dichter, p.59 “"One tenth of the produce of the village

is given to the wall as tribute and is considered fair snd
Just and according to the tenets of Islamic law as the zalat, ®

MacGregor, p.313
Gazetteer of the Peshawar District, 1897-1898, »p.111

The Xoran, Ch,IT v.188 ", .nor seek by it (vour property)
Lo gain the hearing of the judges that ye may knowingly
devour & portlon of the property of others wrongfully.®
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frequently. Abuse of offlce and the acceptance of bribes were
sezn as "She customary symbols of administrative power."1

During hls reign Abdur Rahmen tried to stop the sale: of public
offleces, but he was powerless to stop bribery and the acceptance
of bribes, As long as offclals continued a judicious flow of
favors, thelr crimes were never caught., In addition to the
corruption in the government, the courts snd the religious
structure, bribery also existed outside the citlies in the tribal
areas, "Tribes that were responsible for the safety of certain
passes often convenlently kept out of the way as mauraders
raided passing merchants; the tribesmen, of course, received
part of the booty. Sometimes merchants had not only to buy a
safe conduct through tribal territory, but they had to bribe
their way through the aree sag they met individual bands of the

2
tribesnen,

The injunctions against usurya, gamblingu, end adultery
and the prohlbitions against 1ntoxlcant56 were not strictliy
obeyed by the Pushtuns, It wes the mullahs and the Sayeds,
descen&ents of the Frophet according to Afghan bellef, who
usually practised usury? Games of chance were frequently enjoyedf
and the guest house was an institution set up in the villages
for such amusemnents as well as for 1ts other functions. Adultery
wag strlictly forbldden both in the Xoran and by the prawal, and
by tradition, 1t was punishable by death, but by all accounts
it was commonly practised. In Ghaznl area the seduction of
& virgin was not considered a very serious crime, and monetary

compensation was usually accepted, but the seduection of a

married lady was more serious, and it was only forgiven 1@ a



Hamilton, Agnus, p.271
Fervier, »,91

The Xoran, Ch.II v.275 "They said that trading is just
1ike uswry, while God allows trade and forbids usury."

Ch. CXI v.129 "Do not eat (take) usury in compound interesgt,®

The Koran, Ch,V v,01 "Intoxicants and games of chance
(before) 1dols and divining by arrows are uncleanliness
(and) the devil's work, therefore, sbstain from them."

The Korsn, Ch,XVII v,32 "And come not near into adultery,
Lo! 1t 1s an abomination and an evil way."

gee footnote #U4

Elphinstone, p. 214, p.217
Edwarde, p.70

North West Irontler Province Gazetteer Peshawar District, 1931
P.152 "The Pathan is a born gambler.," Lhe source oltes
guell fights upon which some Fushtuns were betting up to

300 rupees. Betting on dog fights was also common.
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men in the lover's family divoreed a wife to be glven 1in marriage
to the jillted husband's family.l Women were more sgeverly
deslt with; they were usually killed by their husbands, and
it was not uncommon among mést Pushtuns, that the lover would
also be stralghtway murdered if caught. "Despite the severity
of the rule and of the punishment, it seems that there was =a
great deal of 1llicit activity among the Pushtuns, and it was
Ttolerated untll it became the subj)ect of common gossip. The
extreme suspiclons harbored by Pushtun meﬁ against their women
indicated a certain amount of grounds for the suspiclons, and
proverbs also lndicated that there was common adultery.2
Although Kofanic law only mentlons intorxicants as a whole,
the Pushtuns, like most of the rest of the Muslin world, generally
accepted drugs while they forbade the use of alcohol. However,
1n Afghanietan, although alcohol was taboo, the rich were able
to line the pockets of doctors who were willing to prescribe 1t
a8 a cure for their 111s? Abdur Rahman took advantage of the
lucrative aspects of alcohol and established government wine,
whlskey and brandy factorles for export into British India.
Drugs were consldered lawful but were not entirely socially
azz:.cceptablee.LL Chars, hashish, and opilum were both smoked for
medicinal purposes and were otherwlse consumed ", ..only smong
the abandeoned and debauched who are pointed out as dlsreputable
characters and a disgrace to their nanmes/ Bang was another
native intoxicant that was consumed by the Pushtuns. It was
made of a mixture of chars, milk, almonds and sugar, and either

eaten in a candy form, called mofars, or drunk as a liquid.



Information from the Malekiysr family of Ghazni area,

A Kabul woman in Burka cover
Is never known to be without = lover."

"The farmer's wife is seen by everyone,"”

Ferrier, p,151
Bellew; Journal, p.31

Horth West Frontier Gazetteer Peshawar District, 1931

p. 148 “he consumption of oplum And chers is regarded as

viclous. Ba sy Wine, spirits, etc, are hardly consumed at
all., The an 1s, on the whole, very temperate in these
matters.

Gazetbger of the Peshawar Distrioct, 1897-1898, p.103
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Temperate use of druge was apparently unknown, but, by all
indicalions, use was widespread among the lower class in the
hazaar areas, Only in Swat Valley did any Pushtun admit to the
comsunmption of chars by women.l

It szens thet vrayers were soéclally important to the Pushtuns,
and 1t was sald that 1t was less dangerous to offend a Fushtun
by annexing hls prorerty or by taking his 1ife than to accuse
him of omltting to bow to Allah the five appointed tines a day?
Although this statement 1s exaggerated, prayers were important
obgervation in Pushtun soclety, and Pushtuns generally prayed
in places where thelr plous activities would be noticed by others.
The Bannuchls were reputed to cease thelr prayers as soon as
they were out of reach of their soocial environment? Furthermore,
the ohservance of prgayers was enforced by the mohteslb who
was authorized to disclpline any person who falled to pray at
she appointed times,

Qaths were frequently taken and broken among the Pushtuns,
and even oaths taken on the Horan had 1ittle binding power.
Abdur Rahman observed that the Koran was used more for the
taking of oaths, taken between friende and brothers, than'it
was for the purposes of religlous instruction, and thet these
oaths were usuvally disregarded.4 Among the Pushtuns the most
binding cath that could be taken was sworn on the individual's
honor.S Koranic law, however, helds MNuslims responsible only
for oaths sworn in earnest, with niyyat, and not for those sworn

6
wihtoult the intent of fulf1lling them. Pushtuns took oaths and

7
lled freely in order to save a friend or to harm an eneny,

Well told lles were not only acceptable but brought with them



1. Informetion from George Getley from Swat Valley,

. Grey, p.96

W B
L

-

¥ir Munshi, p.262
5. From a local informant,
6, The XKoran, Ch.V, v.89 ¥A1lah will not take you to task

for that which 1s unintentionsl in your oaths, but He wlll
take you to tagk for the oaths which ye ewear in earnest.”

7. Gazetbeer of the Peshawar District, 1897-1898, p.103
Consus Heport oi the Tribol Arens, b.l-218
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gocial prestige to the lier, while s voor lier lost socisal

o
status.l A Pushtun proverb'said, "Either a stréong man or a
Tecol tellg lies.®

in Islanic law slavery was allowed but the manumisgssion of
alaves was grestly ancouraged.z In Afghanistan slaving was
Justified on the basis of religious differences, and the Sunnis
anslaved the Shifas, and the Muslims enslaved the Xafirs.
Slaves were common iln the valley settlements, and they usually
lived in & xhan's house performing household, farm, agricultural
or voeational labor, They were fed and clothed by the khan
and were normally comfortable, Female slaves, windza, were
used ag concublines, bt they often rose to favor, were freed
and then legally merried. by their former owners.3 Khang in
“he Peghawar Valley area sometimes employed thelr windza "...to
add splce To the 1life of disftinguished visitors, though theii
zoxusl services are appsrently monopolized by their owners,"
They were used as singers and dancers,

Slaves usually ate with their masters, did the same work
.22 freenen aﬁd were allowed to owm property. Their masters
were expected Yo gilve them presents and to buy them wives,
Slaves usually married the daughters of slaves; and the owner of
shie slave girl wes entltled to the bride price, but he usually
zave it to the girl's father, or even to the girl herself.
=lave craftsmen were allowed to sell their goods to customers
after they had supplied their‘owners with the requlsite number
of moods., Often masters agreed to free their slaves after a
certain number of years, and the magistrates of the area enforced
these contracts.s Slavery was officially abolished in Afghanistan

in 1893,



Thorburn, 1,327 YA well told lle, when successful, that is,
wnen belleved, preatly supports a man's csuse and is very
oreditabie o the teller. As o rule no Beannuchi is ashamed
of himself for telling @ 1te, but only when he tells 1t so
clumsily that he 1s found out, In the latter case only
public cpinicn wlll condemn him.®

The Koran, Ch.:xXIV. v.33  “And such of your slaves as are
seeking a wxiting (of emancipation) write it for them if ye
are awere of aught of good in them..."

lacGregor; ».301

Barth, p.p. B9-50

Elphinstone, p.p.243~245



Thisvery 18 condernd in the Koran, but rapine was common
cnopgh in Alghaniston, and 1t was hardly looked upon as a crime
by the tribesmen, It was, in fact, regulated by commonly
recogntized rules, During a robbery the victinm wés never killed
once he had ceased defending his goods.lv Killing intentionally
was 2quslly condemned in the Koran?'but any Pushtun who, 1in a
natter of honor, refused to ki1ll another men, wes not considered
2 Pushtun.

The plebture That emerges of the Pushtun rellgion is one of
an animistic {olk«trikel religion imbued with some of the Muslim
tanets and rituals., Their practicgs wag superstitious and |
dominated by the worshlp of saints and local shrines. They
obeyed only those Islamic laws which it into their tribal life.
Islamic ritual rather than law waz the Pushtun practice o?&slam.

Heowever, they accepted Islem as a social bond in their
society, accepted the religious functionaries as leaders and
oboyed them. The fact that they were Muslim was extremely impor-
tent to them, even though the great majority, like the Afridl,
"...knows 2ittle and cares less for the tenets and the doctrines
of the falth he professes. It is probable thagnégen the religion
Torms an excuse for plunder and a breach of falth ... that an
Afridl comsiders himself in any way bound by the Koran.kg Islamic
law wag usuvally only evoked by sn individual who would benefit
from its application, and, even then, it was not considered
an honorable action. Rawaj was the meaningful and honorable law
for the Pushtuns,

In the first attempts to modernize the administration of

justice, the attacks by the central government aimed at the



Elphinstone, p.230

The Koren, Ch.,IV v.973 “Whoso slayeth a hellever of set
purpose, hils reward {s Hell foresver, Allah is wroth agailnst
aim and He hath cursed him and prepared for hinm an awful
doom, ™

-

Shadwell, p.b
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powers of the relliglous establishment, Abdur Rsahman first
clalmed the positlon of religlous leader of the country for
himgelf., Az the definliive religlous leader, he claimed the
right to the Tinal interpretation of Islam and the Islamic laws,
stating that such a power was necessary If he was to preserve
the purity and the orthodoxy of the religion, He attempted
to deny the religlocus establishemnt at any level the right to
call & Jihed, asserting that he alone had the religious suthority
to do so., He denled the religlous establishment the right to
prescribe the duties of the monarch. As leader of the religilon
he wrote nmumerous pamphlets and tracts on theoretical questlons.1
Abdur Rahmen substantiated his claims by attempting the
negtionalizatlon of waqfis, an act designed to deny s large part
of the religlous structure its income, He legally Pleced all
religlous. Tunctienaries on government salaries, meking the
wullahe end the others 1lttle more than stete employees dependent
on the state treasury. It is important to note, however, that
most mullahs were part-time farmers and, therefore; ecofiomically
independent snd unaffected by his legislation. He legally
required all religlous personnel to take and pass state examin-~
ations to prove thelr competence and to justify thelr employment
by the state.2 Abdur Hahman used his monetary control over
the mullehs to help control the tribes. In the Ghilzai rebellion
of 1888, the mullahs were deprived of their stipends for con-
doning the rebellion and for falling to preach obedience to the
émir.j
The Amir‘s actions were without precedent 1in Afghanistan,

and were, for the most part, unsuccessful, The central govern-

ment did not have the power to so severely disrupt the tribal
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1. Gregorisn, p.135

2. Mir Munshi, p.252 ¥, ..5821aries would be paid to those only
who performed services according to their merits, and they
would have to pess certain examinations to prove their
right to be paid.”

5. Gregorian, p.l136
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Pritish, the Sikhs also hed had

ciging sany contrel cover the tribesmen

in Zaxing them.

Shah {(1748-1773) was sucecessful in
the snergies of the tribesmen towards

2 policey of cubward sxpenslon. He first gsined their lovalty

vien be liberabted Zsrge areas frem Persisn rule, Using energies

thet would have otherwise Deen directed agsinst a central

government and in inter~tribel warferz, he organired a large
anté effective army snd aonguered an empire that stretchsd from

the Oxus Hiver te Delhi, from Little Tibet to the Arebian Ses,
ingluded Hashmlre and held Persisn Khuresan ag & tributary

stabe, However, Ahmpad Sheh 414 not succesd in corsating s strong
central government lndeperndent of the tribes and ethnle groups:
hieg empire collapsed after the reign of his son Timur Zhah

(1773-1793). Ahssd Shah's government was basically a tribal

t"’&

nfederation only leosely leoined by 2 charismatic lesder,
end the rosl powers were the tribal chieftans who remsined
opposed to e strong central government

Tinur Sheh waz eble to malntain his position as head of
the emplre hils father had created by vursuing a system of allie
snces with varlous ethnlce groups and suscegsfully balancing
inter-tribal vrivalries. He married daughitzrs of influentisl
lesders sround the empire and continued hig father’s poliey
of bullding 2 strong gtanding srmy loyal to the bthrone,
After Timur Shah Afghanistsn was plunged into a period

of civil war and snarchy. The attempts to opemte & unified
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emplire from diverse snd intensely indep?nQent reople falled,
Auptures in tribal slliances destroyed the balance of power
that had sllewed the centrel government to develop in any
form in Afghanistan. The instability of the government of

that time and the growth in the strength of the tribes severely

o
N

erupted trade with the conssguanse. that the strength of the
central government wss further decreaged from the loss of
reverues. The country lapsed inte a period of regilonelisn
in whish tribel leadsrs became supreme powers,

Dost Mohammad was the next strong ruler of Afghanistan.
He bridged the first Angle-Afghan War, ruling from 1826-18138
and from 1842-1883, and had the task of pulling together an
Afghanisisan that wes suffering from the conssquences of years
of regionallsm, inter-tribal warfare and & lack of trede. He
pursued trlbal alliances through narriage, successfully pleayed
the Tribes off oue againgt the cther to his own advantage,

aud sought and received British aid in his attempts to strengthen

5

1z army. But, he d41d not sucoeed in overcoming the independence

e
e

of the tribes and falled to zreate s lasting government; at
his death the kingdow sgein plunged into civil war.

After the Becond Anglo-Afghan War (1879-1881) the Britisgh
helped Abdur Rshman {1881-1901) teo the throne., He used all
the pelicies of his predecessors in attempting to form s
powerful central government. He used the tribes® energies to
conquer or re-establish Afghan sovereignty over vericus rebelliocus
tribes such &8s the Hazars of the central mountainous reglion
of Afghanlstan; the Ghilzel, a major Pushtun tribe, partly

nomadic and partly setiled, of the Ghszni region; and the Kafirs,



Mir Hunshi, p,217 ®...every priest, mullah and chisf of
every tribe snd villsge considered himself an independent
¥ing, and for sbout twe hundred years peet the freedon

and independence of these prissts were never broken hy

thelir sovereigns. The Mirs of Turkestan, the Mirs of Hazars,
the chlefs of the Ghilzsi were stronger than their Amirs,
end as long as they were rulers the King could not do
Justice in the country. Every chief, official, prince

and the King himsslf had parties of assassinz and large
numbers of hired robbers snd thleves and as the robbers

used te kill travellers, traders and other rich merchants

of the country, and plunder theiry property and money, that
stolen property was divided between employers and employed, "

The two volume "autoblography®" of Abdur Rahmen was originally
attrivuted to him, but today the authorship of the volumes

is being questiond. It ig generally gzreed upon that the
first volume was dictated by ths Amir to his gecretary, Mir
Munshl and that the AInformation contained in it 15 a resson-
ably reliable source of the Amir®s public point of view and
thet some of the facts surrounding hie life are rellably
reported,
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the pagans of the area now called Nuristan, the land of light.
In conguering the Shi's Hazearas and the Kafirs he used his
newly clelmed powers of ecalling a Jjihad against the infidels;
in conguering the Ghilzel he manipulated tribal rivalries and
hatreds. He concentrated much energy on building a central
army bthalt would be loyml only to him, and he received some
British advisers and weapons to help him.

The major problem of the Amir was making & nation out of
trives who by their very nsture could never become part of a
nation in the modern sense, The very existence of Afghanistan
in the 19th century ss a political stste depended on two factors:
the power and personslity of its leader and his ability to
unify centrifugal forces: and, the attitudes and politics of
the two major powers outeide of Afghanistan, Czarlst Russia
and British India. The 19%th century's two stréngest lesder in
Afghanlsten, Dost NMohemmead and Abdur Rahman, both followed a
British invasion and retrest, which itself had been, in large
rart, a resction to thrsatened invasion from the north on the
rart of the Russiesns.

The abllity of the Amir to control the volitile energies
of the tribes determined the amount of power he was mctuslly
sble to wield, but there were many theoreticsl powers vested
in the position of the Amir. The Amir, in theory., sssumed
the poeition of general superintendent of the nation with
rowers to coln money in hils name, to wage war and to negociste
treatles with other tribes and nations., He assumed all rights
over conguered lande, but he could not cede any territory
occupled by Pushtuns., Aappointments were granted by him am

favors, but he was often limited by tradition and his needs



235
for allisnces with the powerful elements of the population, to
the cholce of nembers of one lseding family., The Amir had
ultinmate contrsdl over the collection and the expenditure of
revenuee, but he wes powerless to directly increase the land
taxes, nor coulé he revoke the grants of his predecessors.
However, he could increase revenues through fines, conscriptions
for military service, and through the arbitrary evaluation of
the produce of the land which was also taxed. Control of
eongcription and of the armies was vested in the Amtr.l

Each Amlr differed in the actual amount of power he was
able to wield over his nstion. Originally, much of the power
of the &rir lay in the support he received from the Durrant
trive of Kendshar, the conguering and ruling tribe of the empire,
Ahmad Shah was the elected monarch of the Durrani #rlbesmen,z
and az such, he was dependent on the goodwill of the Durrant
Sirders. In both his roles as military commander and as civil
ruler he consulted his majlis, a council composed of nine 1mpor-~
tant Durran: chileftans, Although the Amir formally appointed
the menbers of his majlis, he was tled by the fact of his
political dependence on the tribe, and his cholices were automatic.
In fect he never dissgreed with & decision of the ma3115.3
Ahmad Shah also granted hereditary offices to powerful Durrani
famillies, losing both contrel over the families as they were
agssured of thelr positions in the government and of the positions
they held.

The Durranil supported the crown because of the many privi-

leges the tribe gsined., The most important of these were the

large tracts of lend they were granted by the crown, These lands



Kiphinstone,

ware the Iwe major subitribes
oup that had s ressonably
b a power struggle in the middle
b Y eontury,. Anmsd Shah of the Saddozail clan of the
Pepulzal subtribe was slected ruler of the Durrani tribe. The
&
L

@ wesk clan, and it was thought that Ahmad

Sheh could be contrelled by beoth the slders of the Barakzal
and the Populzsl subtribes; he was their compromise cendidate.
His election wes due to his perscnel and political scumen,

to his repute for valour and, finally, tc his position as
leader of the Saddozat olan.

The Durrani erlstocracy held lands from the crown, much of
it given to them by Abmed Shah during hls age of conquest,
in exchange for military levies, These lands ware tax free,
The military structure went along mkiE the tribal divizions
g0 that the hesd of esch clan commanded %the contingent that
he had furnished. The Tribal power structure wag greatly
enhanced with this system, leaving the Amir very much subject
to the ceontrel of the tribal chieftens: the Amir was not
allowed to punish any Saddezal, and in all probabiliity,
Ahmad Shah did very Jittle harm to any of the other Durrani
clans, Mach of the history of c¢ivil war in Afghani stan
during the 19th sentury centsrad areund the T™ivalry between
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the Berakzal and the Populzal and the Seddozail.
3. Ganda Singh, p.348
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wero slouabted around Handohar, the original capital of the
Durrani empire, and were tsx free. In return for the land, the
Durrani supplied the Anir with comtingents of gdidiers, However,
a3 another priviicge, the saldiers they sent remained in their
tribal groups that they had come Trom, so that a tribal leader
copmanded the troops he had sa2nt:;  the 1oya1ty of these soldiers
never really turned towards the crown but remeined towards

thelyr own Tribal subdiviglong., Non-Durrani subtribes were
granted insignificent amoivts of Xond, but, neverthelesgs, patld
taxes on then and even had ta‘furnish fifty to sixty per cent

L
more bLroops than the Duryraui.

=1

Ahmad . Snali atienupted be tax other tribgs in his kingdon,
But he was gtropgly resintoed by the tribes, He sent government
effictals to selliost Laxss frowm the tridbes, but the tribesmen
ingleted that colleetion zhould be Yhrough chelr own tribal
ingtizutiona, and that the tazes should be pald to the government
through thelr own tribsl chielftaons, The tribesmen strongly
regented any government officlal snd insisted that 1f they had
to poy taxes to s government, they would do 1t their own way.
Seme tribes pald toxes on land; the tarxes varied according i
the guality of the lond, Obhers pald tazes on produce, and =till
others pald fired smounts as tckens of rllegience to the Durrani
goverpment,

Ahmad Shah was a powerful monarch in that he was an initislly
- liberating end then a conouering monarch, His major policy
snd a&lim was to creaste a standing army "which would at the same
time make the monarch lergely independent of tribal support,

bind his vasgels and Afghan soldiers to him in personsl loyalty

snd give the tribes a more suitable outlet for their energles
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2. Ferrier, p,396 Pifty years later the situation was
approximately the sames “Paxation in Afghanistan 1is re-
gulated by a struggle betwsen hand and power; 4t is always
the result of a2 forced transaction and never, on the most
moderate scale, iz willingly patd,"
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than inter-tribasl feude." He chose a policy of expansion,

and with a "judicious dlstribution of the newly aquired lands"
tried to cement firm relationshlips between the tribes and the
monarchy.1 But, his lend distributions to the Durrani weakehed
the power of the central govorment, and the personal 1oya1ty
he sought could not be inherited, and hls empire ultimately
collapeed,

Timur Shah 4inherited the basic probiems that plagued all
the Amirs for the next several generstions: the tax privileges
and herditary offices of the Durranl, and resistence of the
tribesmen to any kind of government control especially in the
form of government taxation. He attempted to chéinge the system
of hereditary offices in powerful Durrani familles in order to
galn back some control over those families, He minimized the
importance and the responsibilities of those offices and established
new non~hereditary positions for men who would owe their position
and, therefore, their loyalty directly to him, He moved the
capitel of the empire from Kandahar, the seat of Durrani power,
to Kabul. He made Peshawar the winter capital 4in an attempt
to control the revenues of that rich trading city snd, to a
certain extent, in an attempt to gein some control over the
hill tribesmen. Because of hls need for tribal levies to re=sist
the rising Sikh power in the south, Timur Shah was unable to
revoke the tax privileges of the Durrani. Thgﬁain burden of
taxation was left on the non-Pushtun and urban groups whose 5

very support he needed to undermine the power of the Durrani.

He remained, like his father, tied to the decisions of his
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Durreni pajlis.

Following tThe relgn of Timur Bhal, the central government
was not able %o sontrol the tribes, let alone tax them; nelther
was 1t able to control its own tex and customs officials. By
the 1820°%s the tribes were imposing customs duties independently
of the central government. The Khyber pass was an area that
the government not only could not contrel, but, in order.to:
teap 1t open for travellers and merchsnts, the government had
to pay the Arfridi, the tribe in the pass.1 The Ghllzei levied
transit fees on all caravans on the Kabul-Kandshar route and
collected high entertainment and hospltallity fees as w§11.2
The Mohnmands, the Wazlris,'the Shinwaris, the Suleiman Khel, the
Achikzal and the Nurzal all imposed head taxes and customs
duties on all travellers and traders. Trade caravans from
Bokhare to India were taxed on the average ten times in Afghenistan,
asnd there were additional taxes to pay at Kabul and Ghazni,

Eveln personal effects, such as ompe, cloaks and teacups were
taxed, Cash was taxed, bul the percentages teken varied with
the religion of the tax payer.?

Dost Mohammad inherited this regionalized, uncontrollad
kingdom in 1826 when he emerged the strongest of a numbexr of
contenders for the throne. He established s new royel family,
the Muhammadzal clan of the Barakzal subtribe of the Durrani,
to a certain extent breaking the traditional alliances and
power structure in the Durrani tribe. In 1826 he held only
a small proportion of Afghanisten, and in his attempts to
agsert his authority over a greater area, he curtailed the
power of the rival Durranl clans and concentrated political

power and administrative control in the hands of the Barakzai,
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Gregoriean, p.55

Gregorian, p.5% The taxes paid were: 4 rupees per camel,
2 rupees per donkey, 40 rupees for entertainment and
hogpitality.

Gﬁ%orian, p.59 Armenians had to pay one tenth tax on
thelr cash, Hindus one twentieth, and Moslemg, one fortisth
of' the cash they carried.
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Fe used strateglic intermerriage ag 2 technique to cenment
te2nuons allianecs with potential rivals. His powers were
Limited, but he uged them well in extending and consolidating
Barakzal control over the kingdom,

He was gomewhat successful in forcing some of the tribes
to pmy taxzes te the central governemnt, He dld not, however,
attack the Durrani tex prlvilegss, although he did tax their

1
humsauyehs, He planned =2 tex reform that dld not materialize.

The income of the state at that time relied heavlily on revenues
from the urban areas, and only Ewenty prercent came from land
taxesz, an indicaticon of both the strength of the Durréni and
the freedom of the tribes.

Abdur Rahman has the reputation of being the most powerful
of Afghan nmonarchs, a reputation he gained by his excessive
and brgtal use of force, Like.hls predecessors he used iner-
marriage, threats, bribes and force to gain the support oy%he
tribes. He c¢lsaimed aﬁd then used his religlous influence as
the formal religious leader ¢f the country, his army and ruthless
brutality to establish order in the country. He clalmed divine
sanction to hls rule and the divine right of Kings. This was
a radicel departupre from the traditional notion that the power
of the monarch derived from the sanction of the 1;1‘170&3.’+

He came to the throne heading a militery alliance of
northern, non-Pushtun elements and some Ghilzal, and he asserted
that he was their leader only at their express wlsh, In estgb-
19shing himself he consulted his tribal srmy on almost every
important question. 1In his eyes, his method of consultation

was designed to glve the tribesmen the impression that either
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1. A humsavyeh was a client to the tribe, generslly enjoying
protection, but wag allowed no part in decision makling. .

2. Gzegorian, p.80
3. Mir Manshi, p.201  Abdur Rehman lssued orders to all chlefs
of all the trlheg‘urgin% them to keep peace and to treat

their svbjectes kindly; “If they did this they might expect
in return kilnd treatment, rewards and royval favors from me..."

L, Gregorian, p,130
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they had made the decision or that they had voluntarily emvoweared
him to make the décision, He, however, really held the power.l
He was reasonably successful in centralizing taxation

in the areas that he controlled, He stated that:

One guarter of the money which is right-

fully mine, I get without trouble; one

guarter I get by fighting for 1t; one

guarter I do not get at all; and those

who ought to pay the fourth gqusrter do

not know intc whose hands they should

place 1t, (2)
He often used the issue of taxation as an excuse to invade
and conguer independent tribes. Orice conquered rebellious
tribes were forced to pay taxes, snd sometimes even back-taxes,

Abdur Rahman also legislated some tax laws, writing up

traditional ones, changing some and creatling new ones, The
khanwarl was a universsl house tay, and even gullahs and Sayedsu
were sublected to 1t, PRBirth and marriapge taxes were legislated
with a tax of four rupees for the birth of a boy and two rupees
for a girl, and s taxy of ten rupees for a marriage with a
virgin and five with a widow. The rahdari, the ‘*passport!
required for all travellers within Afghenistan,was a method
of taxing travellers as well as a way of limiting sand controlling
travel. The land tax was one third of the produce from stream
irrigated land, one fifth from spring watered land and one
tenth from land watered from subterransan sources, Polls
were sbholished, and standard import and export duties were
estahlished, These taxes - only applied to the controlled
areas and did not affiect the tribesmen very much, but they

were gffective in enough areas that the income of the government
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1. ¥ir Munshi, p. 190-192 Abdur Bahman consulted hls army
about his relations with the British., One time he resd them
2 letter that he hed received from the British, and
...28 1t was the begirnnings of my relations with the
Pritish I did not think 1t wise to reply to it before
consulting with ny army... I also considered that the
opwertunity had arisen which would prove to me how much
avthority they gave me in my foreign relations,”" He asked
the chiefs to compose answers, and then he rejected their
proud and defiant responses. FHe conposed one himself
¥eeobefore 700 Uzbeks and Afghans® and asked for their
approval of hls polite, evasive and legalistic letter,
"They invested me with rfull authority to write what I
thought fit."

2. Mir Munshi, v».38

3. The Amir's conquest of the Shinwaril is a good example, In
1882 the Amir took control of the roamds that were traditionally
under Shinwari jurisdiction. The Shinwari sent a council to
the aAmir to negoclate the problem. The gecond council that
the Shinwari sent, the Amir summerily executed. The Shinwari
became truly incited and began attacking trade caravans.
In 1883 the Amir introduced the gey-kob (one third) tax
on land produce which the Shinwari refused to vay. They
fought the Amir's invading troops, were dcfeatéd, and mény
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5.

Shinwari were jJailed. Tribal councils were sent to the

Amir, but he refused to negociate. For the next few years
there were constent skirmishes between the troops and the
tribesmzn, and the Amlr stopped the allowances given by

the govermment to the nullahs, In 1886 some of the Shinwari
clane agreed to pay the sey-kot and to retaln a gazi in their
area, but othere refused to give in. The Amir sent a council
to negociate,; and the Shinweri executed it in revenge for
their murdersd council and in retaliation for the way that
the Amir®s troops had been treating the Shinwari women,

After several more years of struggle, the Shinwari finelly
submitted, Taxes were levied, lands measured and a gezi
installed. By 1892 the Amir claimed that the Shinwari were
settled,

A sayed ig technicelliy a descendent of the Holy Frophet, but
in Afghanistan it is and was common to call all people of
Arab descent Sayeds They usually held and still hoX special
rank in their communities even if they were poor. A Sayed
must be respected. '

Gregorian, p».122
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increased.

Abdur Bahmen created two councils, both without any real
power, to placate the major elements oppoeed to his centralization.
The Khilwal was a Royal Council composed of the most powerful
tribal chlefs, Under the guise of giving the tribsl leaders
more power, he actually only kept them in Kabul under his
watchful eye, The only function of the council was to exscute

the will of the Amirs 4t could only advise the Amir when requested,
2

and even then, it never disagreed with him. The Darbar Shahi

was an assembly with three different typesg of representatives:
the Sirdars were malnly members of the royal family or powerful
Durreni aristoorats; the Khawanin Mulki, the "commoners®
were landed proproetors and important khens; the mullahs
wers important religlous dipnitaries. The gelection of the
members of the Darbar Shahl was subject to the approvai of
the Anir, and the agsembly hed no leglislative or executive
power; 4t alsc could advise the Amir only when asked, and it
too Iinvariably agreed with him. Both assemblies had one major
function: to keep all powerful persons dangerous to the Amir
in Kebul, away from thelr power bases and under the control
of the Amir's elaborate and effective spy m'cwork.'3

During the 19th century the structure of the local government
in the provinces changed 1ittle, although under Abdur Rahman
a few more offices were added. The power of these royally
appointed government officisls waxed sand waned with the power
of the central government., 18th century local governments
under Ahmad Shsh and Timur Shah were different in the rather
fundamental aspect thaqthe local governor under Ahmad Shsh

sppointed hls own local officlals, whereas under the Amirs of



Gregorian, p.142
Poullada, p.105

Mir Munshi, p.259 "There 1s nc country in the world,
perhaps not even in Rusela, where there are so meny spiles
and such s perfect Detective Department as in Afghanistan.
Every house in believed to have a BpyY; A wife 18 afraid
of her husband being sent as a spy on her: and the husband
1s afrald of hls wife, There are not wanting many instances
where children report ageinst their parents... 1In fact,
there are hundreds of cases of this kind in which sons,
relatives and dearest friends betray o suspected person,
who belilng proved guilty is punished, and the sples are
rewarded by the Amir. This is a great cause of terror;
everyone fears everyone elsge,®

Abdur Rahman claimed that no person of importance could
move about in Persis, Russia, India or Afghanistan without
being noticed and brought to the sttention of himself.
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the 19th century, the local governors did not have the powers
of appointment for thelr major officisls. For the most part
in both centuriez the central government only had the power
of appomtment over the local government officials, and because
communications were so slow, local governments were quite
independent, Their powers were restricted to the areas con-
trolled by the Kabul government.

Ahmad Shsh divided hils territory iuto vilayats which were

in turn divided 4into mehalzs. The Naib-ul Hakumat, the governor

of the wilesysat, was appolnted by the Shah and served ss the
repregentative of the Shah., His duties were to malntain the
peace, to pay regular amounts into the State treasury sfter
dedueting the expenses of the province, He could not give the
death sentenee, nor could he reduce the number of troops main-
tained in hls territary. He sppointed the subordinant officials,
but a S8irdar, appvointed by the Shah, commanded the troops.
A gazl sadminlstered the justlce; a2 kalantar commanded the forts
and local garrisons; and, a bagir and a mudir-i gumarkat collected
the revenues.l Thege officlals exercised power only in the
smpsll areas surrounding the towns and urban centers that were
under the Shah's conbtrol.

In the early 19th century the local government structure
had changed somewhat., The kingdom was then dilvided into twenty-
seven provinces, elghteen of which were cosldered important
enough to have a hakim of royal appolntment. The powers of
the haklm ineluded the authority to collect the revenues, a
privilege they usually farmed out, and to command[the loecal
militla., The girder was eilther a subgovernor und;r the hakim

serving as the comtffender of the regular troops, or he was the
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L. Gonda Singh, pe o
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governor of one of the other nine, remaining provinces. The
sirder was sle0 a royal appoliniee, Ag governor of a lesser
provines, a siyday never rosided in hig province, but only

vani there onee or twien a yoar te cclilect what revenues he

%

could from the tribes, ALY other times the countryside was

left Lo the anthority of the Lribsl lsaders., In some areas

the glrdar held enough power %o make nominetions for the leader-
ship positiong in the trihes. bui his nominees had to come

from the head family of the tribe. In provinces mhgre the

1

hakin wes a Turrani, he sorved s the girdar as well,

an o oo td

Both the Anir and the leocal governors served as courts
of spposl in the administirnbion off justic@.z One of the most
Importent functiong of & Fusglim vrvlier was keeping open court
to wnleh zny and all could appeal for Justice, Until the time
of Abdur Rahmon omly tridsl snd religious imskitutions admin-
lsterad jusiice, and The only real centrol the government could
exerclee in lepal matters was in the sppointment of gazls and
in their courtes of appeal. Under fhmad Shah and Timur Shah
sven the pellce were under the jurisdiction of the Ministry
of Justice, which was s religlous institution and under the
cotirol of religious leaders. Qazls were also under the juris-
diction of the Ministry of Justice, and control over them and
the Ministry itself changed ag the strength of the govermment
changed.

The pollee wera centralized only when the central government
was strong enough te control them, Under Ahmad Shah police
functions were either carried put by the mohtesibg or by his
mllitary whileh was directly under his control, Central control

weakened in the following period of enarchy, and_different
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the injured or te alleviate the suffering of the distressed,

Ganda 3ingh, p.33%3



Elphinstone, ».173, p.521

ALY Anmirs kept open court, and it was sald that any person
2imply by going through a2 preseribed ritusl could command
the attention of any ruler.

Mir Munshi, p.225 "The aystem of admintistering justice
wasg such that the most humble were able to bring their
claims Hefore the sovereign by the simple procesgs pf
getting hold of the sovereign's beard and turbsn, which
meant to throw one's complaints on the ghame of his
beard, to which he was bound to listen."

Ferrier, p.158 "From the peasant to the highest functionary
everyone has ready access to Yar Mohammad; he gives up

81x hours of every day to hear the complaints and to listen
to the petitions of his subjlects, and deals out prompt,
equltable and severe jusiice to all,"

Gregorisn, p.78 of Dost Mohammad "...ever ready to listen
to (the peopies') compleints and redress their grievances,
he seldom rode abroad without being ace¢osted by a cltizen
or by & peasant walting to lay before the Sirdar a history
of his grievances or his sufferings and to ask for assist-
ehnce or redress... (The Amir) gives directions to hie
attendents to take the necesgsary steps to render Justice to
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segrente of Aflghan moclety developed thelr own policing systems.
Doeeh monarch hed his omm secret pollce and spies, but they
culy garved political purposss,

Elphinztone found .in 1809 that the police were corrupt
and treakly conbtrolled ql Ho olaimed that ther conmitited the
preater part of the robberiss in the towns, and that the positionm
of policemen wag go hlghly Inuerstive that the positlons wers
farmed out to the highest bldders, The police of the bowns
were menaged by Tthe glrdsr and under him, by the mirshub, The

mirghub headed the kishikchees, watchmen posted around the

town. They did the rounds st night, taking up "...thileves,
3
disturbers ef the peace and offenders agalnst morals,®  An-

cther guaxrd of the towns was the kilantar: every Bireet had

ite Bilsnfoar whose dubty was to vepeat to the kotwal, the city

megistrate, all birthas and demths on his styeet, Lo kesp order

amoag the inhabitents, to keep the stree cleasn, and generally
to govern i%t. He was responsible for order on hie streelb,
Tae o¥rores of the guards to kﬁep ovrder in the strests were
supplemented by the gggyeﬁibs,w

The kolyal of Kabul served as the equivalent to the Head
of the Pelice and the Judge of #£he Criminal Court in Xabul,
and as the Chiefl of the Intelligence Department. It Was,
obviously, a very powsrful position. Every towm under the
Amir's control alsc had a kotwal of the Amir's appointing.
On the local level the kotwal was the city magistrate whose
duty wes to aversee all the affaires of the city including

supervising the police, trying all civil and eriminal cases

that were brought to him, condicting tortures snd extracting
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Blphinstone, p. 529 "The police 1s afterall very bad. In
meny pedts of the kingdom, travellers enjoy security by
engaging an escort of the tribe, or by praying customs to
1ts chief, but the Xing can do little %o protect then,
The pélice does not interfere in murders for retaliastion
except in towns asnd their vicinisy,

Elphinstone, p.258
Elphinstone, p.520

Eliphinstone, p.528 "Both the Mirshub and the mohtesib

are cdious and discreditable offices: they are probably
the source of much oppression. In Ehm Peshawar, at least,
the mirshub paid an annual stm for his office, and extorted
fees rom geming houses, wine shops, persons he took up

on suspiclion, and from the few houses of 111 repute that
are tolerated there,?



A

confegaiong vanlshing offseders caught by the police, recording

Pivtba and draithe, snd a2 ayrled of other duties associated
wilth uwroan nesds,

4

Aopeiler 2bcblon veuslly ~onalgbed of six kotwsall sepoys

and a havildar wis hadé the dvily of swriting reports and keening

records.  Lltewrmeoy waz supprzed to be s guelification necesssry

- . : S - i NS SN
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5 were not llterate and
hadl te rely on friends and relatives, In the countryside the
kobrmel statlions were placec af intervals aloung the main roads
snd at the borders, so thers was a police check on all persons
sntering and leaving the country via the main routes. The

kotwall pepoys collected customs on all goods entering and

i

leaving the country snd were supposed to stop all ruravays., In

the towne the kobwall sopors vere genoyal policemen-mards

whe patroiled thelr assignsd areas, They were suppased to
change area every two weeks, but the knowledge they gained of
the hablte of the residents of tielr areas alded them greatly
in their 11llcit activities, and they made every offort to
clreumvent this rsgulation,

A1l towms were subjecied to a curiew, the werdi, that
exbended from about elght ofclock in the evening to sunrise,
It sounded from every kciwslil station, and between those hours
no one was allowed in the streets unless they knew the snaniel
password selected for that nlght. If a person were caught
outslde without the reguisite knowledge of the password, the
kilantars or the kishikchees detained “hém in the guardhouse
until morning, He was then taken to the kotwa% who fined hin

unlegs he was satlsfled with the excuse given.
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Narntin, .47 af the kotw
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afficial of whose tyranny,

ard poems hmve baen handed

Pepbin, p. 40
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fermal%;& nart of the adminig-
Lrabion of jusilee in Alfghanistan, heard many casesy he had

o soprh and mavely the law of his own personal interpretation
o hew best to flfill his dutles and to enforce the rule of
“he Amir te whom he was resrvonsible. However, both civil and
crlinminel cazes were brought to him., He punished criminals
broonsdit in by hilsg pelice, but 1€ the case were serious and
tnyolved the desth sentenre, or Af there were no precedent for
nlm ove Tollow and he did not went %o take on the responsibility
of tne case, sent Lt elther to the locnl governor or to the

anzl. In the court of the kotwal the defendent conld not

Y
e

]

e
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;

ent hls caze, and almost inveriably the plaintif was $he

policomon, known to the kotwal, who had bromght the man in.

The nosition of kotwal was very lucrative, and it can be imagined

-1, £

thal the defeadent usually presented a defense in a monetary

Yorm, There was no appesl that could be made after the kotwal's

S

feclsion unless it was made personally to the local ruler.
Under Abdur Rahman secular government offielals such asg
vhe lecal governor and the kotwal, began participating in the
judicial process In an institutionalized rather than in s merelw
pergonal form, He promulgated codes of law that were supposed
to regulate thelr behavior as jJudges, and he kept personal
ntrol of all cases concerning capital punishment. He used
hls spy network to contrel his local officlals, so that they
were not entirely free to ignore his new regulatlone. His
newly claimed control over the religious establishment also
nelped him secularize the dispensation of Justice; powerful
Muslim Jurlests ®,,.held office only under hiz sufference and,

therefore, willing or unwillling, were bound to obey the crown, "
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1, Cregorisn, p.l137



His oriminsl oade wes oxbremaly harsh end congidered

narbarons by the westsra regldents in Habul, and it did not
4
awven atbemet Lo mitlaste 1t covasiisr in Lhoorny, Abdur

Rahmen's reputation for arunl and unusual punishmente still

1ivas in Kabul Loday, althongh thoese wundshments thah are roapen-
beared were thoge that he deal? out versonally snd not those

he oodifled. His was o reilgn of bterrvor in whieh cltizens viere subjel
Lo his personal and berrlble revenge and to hls rigorous code of
eriminal Jaw. lle sadistic relan was perhaps a necessary step

i Afghanistents shift from a personal and corrupt justlca@f

the “owns to the ilmpersonalized, codified and centralized Justice
that modern Afghsnistan seeks today.

The Criminal Code had two lmportant aspects to 1ty 4t was
te o certain extent in keeving with parts of the tribal code,
snd, by glving arban, clvil offlclals such ag the kotwal greater
but regulated powers, Lt bzgan to dasl with the phenomenon
of urban crime. MNurderers, once presscuted and found guilty,
vare given to the victim's fanily for revenge or mercy, the
Tribal way., The governmeant, however, r@taéned the right to
Tine the cfirinal i he had baen pardoned. Tnie usually
meant that the man had to rensome hig 1ife twice:; once to the
vietin®s family with the payaent of bYlood noney, and once to
the gmovernment with the payment of a2 substential fine. Tradi-
ticnal tribal law did not geek to punish the offender, but
merely to redresz the wrong of the aggrieved; Abdur Rahman
sought to punish the offender as well ss retaln the right of
the aggrieved to revenge or compeEngation.

The authority of the jotwal was incressed in his Criminal

Code., The kotwal combined the duties of a chief of police
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1. Hamilton, Agnusg, p.277-280

2. Hamilton, Agnus, p.Sk



and the Judges cg@etty Gesgions and heard cages concerning
£

4

offensilve speech, dishonest tmmding, sambling, purveying of
charms, indecourous fathers; the vituperation of Sayeds, men
of learning or clvie elders, misconduet in mosgues, fallures
Lo pray or fast at She reoguired times, end more normal oriminal
ceaza sueh as robhberies, forperies, murders, ﬁto.l The code
granted to the kobwsl much of the authority thet had traditionally
rested with the mehtesib. Abdur Rahman was attempting agaln
to wrest powsy from the reliplous esteblishment and to place
it into the hands of the eivil authorities., The incresse in
the suthority of the Lotwal also reprecented en effort to desl
with urben crime without relying on the traditional religlous
Jew couris.

dosording to most sources “robhery and murder were ev;ry
night cccurances™ in Kabul at the eund of the 19th century.
It seems that urben crime rates were on the increase, and
Abdur Rahman's code of lawghas an attempt to desl with the
problem. The anonymity of the cléty and the lncresszed temptations
in the forms of esxtensive bazZesrs and unknown persons to rob
were probatle sources of crimes perpetrated by rursl people as
they moved into the urban areas, Assssging were eastily hired
in Kabul for the price of 4,000 rupees: a man wéuld risk "being
saught and executed himself if he was guaranteed that the money
rwould reach hisg family." The loss of tribal socilal pressure
end mores and poverty in the cities must have contributed to the

amount of crime thers,

The punishments outlined in the code were harsh. Fines
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Gregorian, p.i3é

Hamilton, Agnus, p.280 If a Kebull failed td pray st

the proper time, the police were supposed to remonstrate
gently. If they received no response, they were supposed

to use harah terms on the individual. If they sbtill
recelived no response, they ware suppossd to use their

sticks on him. If the recslcitrant still refused to

conply, the police informed the Amir- ®*He will do the rest."

Hamllton, Agnus, p.54%

Hamilton, Agnus, n.54 It 1s interesting to note the
difference 1n the respomsibility placed on an assassin

for the crime he committed between urban justice and tribal
Justice, Among the tribesmen only the person who hired

the asgassin could be held responsible for the murder; the
only danger that the assasein ran was getting killed during
his attempt to execute his deed. 1In the city, however,

the asgsasgslin was held responsible for the deed and was
prozecuted for 1t if he was caught.
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and lashes given by a whip made of three strips of camel, cow
and shzep hide and an olive wood handle ware ncrmali, but
they were cerefully delinsated in the cods, end the kotwel
wag Legzlly hound by 1t.

Abdur Hohmen slso attenpbed to decreassge the crime in
she sountryside by making 21l the villoges within o ten mile
radiug of & reported orire, regpoeasible for 1t., COnce a crime
had been committed and repovted, a i'lne wng Imposed on all
those village, and until they pald 1%, repiments of soldlers
were guartered in the villageg. Ths seoldiers had to be fed
and lodged at village aypense, and they commended special and
costly maintenance." The British reported a éonsiderable
decrease in orime during the reign of Abdur Hahman, especially
citing the decrease ir rapine and the luncreased safely of the
roadg for travellers.

Prisong were mentioned only in bthe sources written in
the time of Abdur Rahman, and they dld uot heve much ¢ recommend
then. There were, of course, the especially gruesdme prisons
that were matntainad for the enemies of the powerful, hut the
common prisons ssen to be a relatively recent development in
Afghsmisten, and they were only an urban phenomenon. Prisons
ware made in any suitably situated government building, and
gpace.was alwayvs inadeguate, Thers was nco sanltation, end! iyl
epldenics were commoni mortality rates often went up to eighty
per gﬁnt. The prisoners were fed two breads a some water per
dame Only the condemned or specilal punishment cases wore

hand chaing, but a8ll prisoners wore fool chains, The guards

were known to treat vprisoners very severely.



Hamilton, Agnus, p.280
Gregorisn, p.138

Hamilton, Agnus, p.278 *Under the conditions which pre-
valled in the Xabul prisons, unless the inmates have money
or friends whe will interest themselves in thelr plight,
they are thrown on the charity of the public for their
means of subsistence, The government provided nothing

but bread and prison gquarters...,"

I‘Earting pv po 1#‘6"1’“’"?



'Prisoners seamed to be mostly men waiting for their trials
rather than: men serving a jail sentence ag punishment. Usually
a case was not tried uotil the proper officizleg had been ade-
gquately paid by Interected relatives and friends of the impri-
soned man, and, then, there was no guarantee that the trial
vould take place. lMany prisonners were simply dlspatched inside
the prison once thes officials had received enough money to
rlacate them, and the relatives Wfre teld that the man had

died in rpison of natural causes, Prisoners were also required

to pay rental fees before they were released,
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Bamilton, Agnus, ».278 "Bxpeditlion 18 impossible until
the officers of the Couri:, whos2 duby it is to bring case~
in-waiting to the notler of the iudge have been bribed,
Feavy tolls are levied by all officisle Tor this gervice,
and, 1f the paymen® 1s not fortheomlug, the trial may
never take place or 1t may be probracted through seversl

vears,

Grey, v,101 Strengling and poigoning were the Tavorite
meang for dlsnatching prisoners,
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Abdur Bahman's reforms were inadeguate; through force,
bratality snd political manoceuvering he was able to egstablish
aome degree of adminlstrative unity and power 4in his kingdom,
but his legal system remeined anachrénistic end extremely
complicated, and hls paper legal reforms could not change the
administration of justice as easlily as they could be promulgated,
The religious establishment remained powerful although he had
been able tc control it in the urban and town areas, Zut the
vast part of the country and the population was tribal and
raral and remsined basleally untouched by his attempts to
centralize and secularize the administrstion of justice and to
legislate change that would have affected thelir tribal structures,
Tribal law, tribal administrstion of tribal justice and internal
tribval government remained essentially intect and in control

of the behavior of the tribal people,
iI1

There were two basic sources of power in the Pushtun tribsl
community: <Communal consent and wealth. Both were closely
tied to hereditary positions of power., The Pushtuns were basiely
s democratic people except in aress where feudal development
assuved leoader families feudal rights to power rositions, such
as among the Durrani. Usually, however, any man with leadership
capabllities could rise to an 1nfluential position in s community
through community recognition of hls capacities.

Individuals born 1nt6 a tribe were considered citizens
of that tribe until they chose to leave 1t. A Pushtun's only

duties as a cltlizen of his tribe were Lo join all expeditions,
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e¢ibther offensive or delensive,and te obey community decisions
made by the tribel council or the community leaders.l Community
lesder were chozen in a variety of ways, One of the binding
forces in a Pushtun tribe was the common belief in their kinship
bonds, and often men chosen as leaders were those of direct,
male, lineal descent from the eponymons encestor of the tribe.
In this casze, suthority was derived from rrorimity to pmst
leaders; the positlon was hereditery and carried with it the
traditionsl respect and honor due to lineage,

Other men were recognized as lesders because they it
closely the ideal leadership personality. The Pushtuns recognized
ag a leader a man of s verile, impetuous nature, glven to extremesg
rather than compromise, brave and not necessarily wise, He
had to be a man who had proved himself capable of defending
both hls honor and his property.L

dirgs or tribal council members were acknowledged leaders in
the Pushtun community; the jirgs itself held authority because
1t was s representative group of sll the leaders of the community.
Hembership in the jirga, the tribal council, in feudal, agri-
cultural areas was confined to landowners who represented the
intereste of the peopile living on their 1ands.3 Among the
nill tribes the jirga wes more democratic, to the extent that
in some of the tribes all adult males were members. In most
tribes it was the mishran, the elders, and the maliks, elected
leaders, who attended the jirga. The mishran were selected
by age, charscter, experience and "tradition' i. e. usually

heredity. Finally, in some tribes members were selected for

the occasion of = llrza, and no one person had a right to



Gozebteer of the Peshawar Dietrict, 1897-1898, p.153

Barth,‘p.Sl
Barth, p.114

Devies, p.c2 “The more demecratic The tribe, the larger
the Jizga. For this reason g full Jirga means nothing
less than a gathering of every adult male,? A British
official had a mesting with ths Mohnmands to discussg a
certain treaty. *These Yokmands stated that thers vere
o maliks in their country, end 900 of them came to
discuss the new political sltustion,®
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1 2
belong to any Jirga. Fullahs also attended, and a woman,

1 she had no male relatives to represent her interestes and
Lf she fit the other quslifications for membership could also
attend the Jjirga to protsct her interests and to voice her
orinlone.

Formal leadership nositions, the khan of the tribe and
the mallk of the village, derived their power from tradition,
wealth and community consent, In some areass they were actually
elected; khang were elected by the maliks and the mallks by
their own constituencies 1n thelr villages. Usually, however,
the elections were formal procedures of Jegltimizing power
for a man who, by consensus, had alresdy become a leader,

The positions were usually hereditary with constiderations of
ape, experience and character affecting the cholce in the
election as there uweuslly were several csndidates competing
for the posttion.,

Wealth had a grest desl to do with the exercise of power
in the tribes, The abliity of a leader {o extend hospitality
to his constituency gathered him many followers, and his ability
to gather guardsmen and to lead feuds increased his power and
socilal standing in the community as he proved himself capable
of defending both his honor and hls property. The khans and
maliks usually had a guegt house and a burj, a defensive tower,
a8 part of thelr residences, enabling them to entertain, to
offer sanctuary and to conduct feuds themselves, The standard
Pughtun residence was and is a gala, =2 walled compound of
adobe or rough stone construction with all rooms and facilities

én the inslde courtyard and with a defensive exterior.
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Lorimer, p.3

Siphinstone, p.210 "Mullehe of this sort were reckoned
very pleasant companions; they were great frequenters of
the jlvpga, whore indeed, Lhoir Tmorledge gives the order
much weight 4in civil matters,”
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The guest house or men's house was a public room with
a courtyard and stables, The owner of the puest house was
expected to feed and house all strangers, travellers, persons
on pllgrimage or visitors te the village, and the expenses
were shared by the entire village, In the case of & large
party of visltore, all the wvillagers contributed what meat
and clarified hutter they couvld. The guest house also served
as the meeting room for all the male residents of the village,
for the settlement of public business and for political dis-
cusslons, and as a room in which male restidents could simply
relax, smoke and gossip. Young bachelors of the village often
slept there as it was considered indecent for young men to
gleep in the presense of woméen, and becsuse the village was
thus supplied with a ready group of warriorse in case of attsck.

The bur], usually attached to a leader's house, served as
a place of refuge and ohservation both for private feuds and
for feuds that involved the entire village or clans within the
village. The bur) was important to a lé¢ader because 1t enabled
him to conduct feuds which were essentially power struggles.
It also enabled him to extend hospitallty and protection to
others who were feuding, thus increasing the debt in which he
held his guests, For, debt, was very important to Pushtuns;
they felt an oblligation to return any favor, and the returns
for hospitallity and protection were usually political support
and armed support, thus giving the leader power,

The actual power structure in a Pushtun tribe was both

formal with the formal positions of khan and malik, and informal
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with a variety of influentlsal persons in the communlty amcting
ag leaders, Auvthorlty at the bottom was vested in the family
patriarch who held all formal authority in the family. Upon
marriage, 2 woman became part of her husband's natal group,
and authority over her was transferred from her father ov brothers
to her husband; she retained no legal rights in her natal family
but her father and brothers usually interested themselves in
her welfare and honor, Usuelly they protected her 1if she was
raltraanted or ovunished her Af she behaved dishonorebly and her
husband would or could not disclipline her, The suthority of
the patriarch was so great that he could cut his women off from
all contacts with their natal Xin, but ususally a women's senti-
mental ties to her own family were recognized and she was per-
mitted to vislt her natal home.1 A husband was allowed to
use physleal force against his wife, although force was not
considered an honorable method of control. The husband alone
had the right to dissolve the dowmestic unit through divorce,
but divorce was consldered extremely shameful and was, in fact,
rare.z

The Pushtun family was, besides besically patriarchal,
patrilinesl, patrliocal, endogamous, socmetimes polygamous and
often extended., The wealthy ususlly lived in large, fortified
gelas with ektended families, whlle in some areas, the poor
lived as nuclear familles in small houses within the villiage;
in others, the poor also lived in galss as large extended
familles, The nuclear familles consisted of a man and hi®
wife (wives), thelr unmarried chilldren and sometimes their

unmarried siblings, widowed parents or other relatives who



Taianle law authorizes a woman to vislt her natal family
caee a year,

Divorze was vevelly only resorted to when the wife had
commitiod adultery with o wan politiecally more powerful
thon ner hushand. The husband through divorce only
seknewledged e defeat and the slight to his honor, and

he gained nothing except that he no longer had to support
wis wifer; but he also logt her labor in the household.
Unhappy husbande always had the option of taking another
wlfe,
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would otherwise be alons,

The patriarch of every familiy was its oldest living
capable male, In the tribal structure every ten or twelve

related patriarchs convened under @ speen zhera, a white beard,

who gerved as the revpresentative of the common ancestor of

the groun, Lvery ten or twelve speen zheras made a mehel or

a quarter, neaded by a kundidaur, The kundidaur was the repre-

sentative of the common sncestor of all the speen zheras of

the mehel; he was thelr elected representative, and, in his
election, character and experience counted as well as proximity
to the eponymous ancesgtor.

About four wehels convened under a melik {derived from
the Arabie for Xing):; sometimes the position was titles mushilr
(derived from the Arable for counsellor), The malik was the
elected representatlve ol the four mehels. The constituencies
of zeveral mallks made up a khel, a ¢lan, a division that
western wrlters often referred to. (Khel 1s derived from the
Arablc for band or assemblage.) A khel formed part of larger
divisions, the subtribe and finally the tribe (which could
numeer more than a million persons), The leader of the khel

and all the greater divisions were titled khan,
1
To summerlze, the structure was as follows:
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Mallk was a vague title: among the hill tribes every
patriarch was often called a mallk; sometimes the elders who
attended the tribal council of the villapge were titled malik,
However, usually the title referred to the head of a village
or the head of & kundl, a tribal clan section within 2 wvillarze,
As the hemd of a village or a kundi, the malik usually had
limlted perogatives., The malik's dutlied were to maintaln
the public peace, to colléct revenuasl, to settle dlsputes
which disturbed the peace and to see to the falr distribution
of crops.2 The position was often hereditary leaving room for
gelection through an election by the communsty, selection
according to character and experience, Over policy questions
concerning the community, the mallk had no real authority; that
authority rested with the entire body of tribesmen, and deci§§ons
reached by maliks were often repudiated by junior trihesmen,
Where maliks were influential and powerful 4in village polltics,
their power derived from thelr wealth and thelr ability to
gather sarmed guardsmen and followers rather than from their
formal position. laliks were subordinate to khans and communi-
cated to khans the desiree and complaints of the groups which
they represented, They had no lndependent powers of actlon
when they were serving as representstives to the khan of their
khel or tribe and had to glve the opinion of their conebtuency.

The actual exercise of power by the malik differed among
the tribés and in time and place, In the early 19th century

among the Yusufzal the malik was weak. Authority rested with

the patriarchs of the community and with the head of the clan.



le,

Thorburn, p.32 The malik was authorized in some areas

to collect a tax, the malikal which "formed a fund whence
21l public charpges were defrayed; and out of it high mud
walls around the fortified villages were repaired, the
canals and watey courses kept open, arme and ammunition
purchased, the pilgrim feasted on his holy progress, the
neighbor hesplitably entertained, the begger relieved,

the song of the wandering minstrel rewarded,™ At the end
of the year 1f there wssg a surplus, the malik kept 1t; Af
there was a deficlt, he was expected to meet it.

HacGregor, p.309

MacGregor, p.310 The position of the malik was herediterv
"except in cases of manifest incapacity from mental im-
becility or physical deformity, or from some objectionable
gusality of temper or general conduct, but there is nothing
to prevent a man of courage and ability from ralsing him-
gelf to the posltion of either (khan or malik)."

Barton, p.l1l8
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The khan tistenced to and tookx the advice of hls council of
naliks only in times of war. The malik's success in the media-
tion of Aisputes and in sdministration depended morz on the
caprices of the indlviduvals in the community than on either
his antherity or his arguments. He interferred in disputes
only 1f individuals from different clans were involved, or
from different vlllages.l Among bthe Ghilzal the maliks were
very weak,sand disputants did not écknowledge as legitimate

any effort made on the part of the palik to setile a duarrel.
Among the Western Kskars the malik held power a?&ong as he
ned. the gupport of the tribal councili he settled all viliage
disputes that were brought to him, and he had the power to
lmpoge any penalty except death on the culprits. Among the
Eestern Kakars the malik held less power and the jirgzs more

in the settlement of disputes.z Among the nomeds the malik
o the Nausersz held a great deal of authority. He settled all
digputed within the camp without the help of = dirgas, and he
mede all the decislons as to the movements and the stations

of the camp. He usually had four or five advisers, but he
himsel! was the final authority.

Villazee were often occupled by several clans of one tribe
or sometimes by clans of several different tribes. Each c¢lan
had 1ts own government headed by a pushir or a malik who was
subordinate to the head-melik of the village and was,as well,
subordinate to the khan of the tribal subdivision to which the
clan belonged. The area of the village occupied by the clan
was termed a kundi, 8 collection of residences of the indivi-

dual famllies forming the clan, The mallk was the general adminw
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tatratiye offleer of The kundi.
AL

The cholee of the formal khan s lzader of the tribe,. the
smbiribe or the clean lay with the paliks al?hough in the feudal
Fushtun tribes the posttion wes her@ditary.f In the democratic
trives the meliks eolected the khan, and primogantiture, age,
expevionce and character all flgured in their choice. In areas
withr no feudal relatleonghips, khan wmesnt a veriety eof thinszs,
Mony indlviduale simply added the title to their names ;o show
thet they bslonged to established, land-owning familiesv, and
not neceszarily to connote a leadershir position., Informel
leaders, also called khang were men who, mare eclosely then

nthers, it the ideal leader personality, owned land and ususlly

1ad iinesl blood connections with the common ancestor of the

Auong the feudal Durrani, the suncessful election of a
formal khan had to include the approval of the Amir of Kabul,
The &mir could make and bresk khans, but the Amir himself was
dependent on the support of these khans in his own election to
the Amirghip and in his own exercise of power, The Amir hagd
to strike a successful balance between placating the Durrant
saud thelr Xnaps and preserving his own power. Alienated khans
=nd unsuccessful but powerful candidates often brocke away from
thieir clans or subtribes with their followers and supported

wivals for the throne in Xabul, esdding greatly to the long

-r

ntlstory of civil wars in Afghanistan.
The formal khanh was an elected magistrate set up for the

public good, but mmong the non-feudal tribes he heid 1ittle

power except for an ability to menipulate hiz followers. Khans

tould not act against the interests or the wishes of the commu-



’chy, P.17 1In Qalat, a town near Kandshar, the chief or
khan was 2 nine year old child who had succeeded hils father
who had heen killed in bettle,

Hoxth West Frontier Cozetteer of Peshawar District, Vol.A
931 jXS lﬁlr
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nity which were ascertained through the mallks and the tridal .
councils of the descending order of communitles that they led,
Sne Puahbang penerelly felt loyalties towards thelr community
end operaved as clans rather than for the personal asggrandizement
of the khan. i

The power of the khans varied greatly between the feudal
Durrani apnd the democratic hill tribes, and between the hill
tribeg themselves, Dufrant khans maintained the power to tax,
maintain troope, adwinister Jjustice and punish crimes, including
political crimes. Among the tribsl Ghilzal the khans were
very weak, as they were among most of the hill and nomadic
tribesmen. The khans rarely interfered in disputes, leasving
iheirrpeopla to "...accomodate their differences as best they
nan““j The Ghilzal submitted thelr problems to a jirge when
they were forced to do so by pressure from the khan or by
social pressure. In time of war, however, the Ghilzal sub-
mitted themselves to an authority, the Mir, the commander of
the ghelwashti, the tribal police force used both in defense
and to enforce the decisions of the tribal council.u The MiT
was formally invested in his office by the mallk who ceremoniously
hound a turban around the Mir's head in the presense of the
croup over which he was taking control, The Mir then held
all suthority over the fightineg men and the sentries and had
the power to command them and to impose fines for broken peace
and discipline within the community. The khan snd the mallk
lost importance with the 1investment of the MAir and were llable

5
for punishment 1ike all ordinary citizens. When the chelwashti

were gerving as a police force in times of peace, any death

arising from an action done in pursult of their duties could



MaoGregory p.310
Elphinstone, p,163, p.542
Elphinstone, p.439
Davies, p.53

Elphinstone, p, 442
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net begin 2 blood feud nor did it call for revenge,

Khans and maliks usually had the power to tax the community
if texes were necessary., If the central government was taxing
the tribes, the khan himself collected them through the village
maliks and pald them to the government tax agent., In the
tribel mreas customs duties were usually received by the khan
although in some instances fhey were collected by representatives
of the tribe, Usually the amount of the tax was determined
in s bargaining session, but in some caeses, a fixed rate was
apprlied. A humsauyeh tax was levied on infidels by the community

khan or malik.

The arrival of the British 1n the Peshawar Valley in 1848
spelled the beginning of the corruption of the demoecratic tribal
system there, The khans by cooperating ¥ith the Britlsh,galned
adreater powers, privileges and rights., With the introduction
of land deeds and the consequent disputes over rights oveq&and,
the khang were able to amass great amounts of land by teking
cagses to court and winning the cases through political clout.
They begen collecting taxes previcusly unheard of marriage
and birth taxes which later, Abdur Rahman istitutionalised
in Afghanistan;, and collected fees of various sorts from non-
proprietors.l The British conferred new titles on tribal
leaders allied to them, such a Nawab, & title which was orlginally
designed to be non-hereditary and to be conferred on *'influential
persons'z, but which developed into a hereditary, feudal-type
title connected with wealth and land,

In Afghanistan itself in some areas the system was also
corrupted, and some khans were able to sccrue great wealth

and to command absgolute power., This happened especlally among
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1. Gegetteer of the Peshawar District, 1897-1898, p.153

2. North West Frontier Province Gazetteer, Peshawar District,
Vol. A, 1931, p,15%
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the feudal Durrani and in the north among the Uzbek and the
Turkoman cultures. Khans appeared to be partlcularly strong
in these areas when the central government was weak. In the
1850's while Dost Mohammad was trying to assert centralized
power after years of civil war and a war with the British,
many khans held tyyamnical power. The tyrant khan *...knew
no power but his own, governing by fear only: his rule 1is
heavy indeed to bear, for he tyrannizes and tértures with or
without reason."1 In Kandahar, a Durrani khan, Kohendil Khan,
ruled entirely for his own benefit so that his rule had ",..
driven away the priciple merchants or obliged them to realize
their property and to bury 1t in the earth, awslting the return
of security.”z

Along with the tribal leaders, the khans and the maliks,
the tribal council, the Jirga, governed tribal society. The
Jirse was an assembly of selected members primearily convened
for the two purposes of policy decislon msking and of negociating
aolutions to varlious problems and disputes within the tribal
community. The Jirge was based on the concepts of communal
asuthority and communal Jjustice and reflected the basic loyalties
of the tribesmen: loyalty towards the community rather than
loyalty towards the chief, and loyalty to the family and

the indlvidusl. Khans and maliks ususlly governed with the

Jirga, but often the Jjirge overrode the decisions made by the
formal leaders of the tribe; frequently the Jjirga was all
powerful in internal affalires and inter-tribal =sllisnces. The
dlrge was the tribal body that made all the important economic,
politicael and social decislions for the community. It was

usually made up of the respected elders of the community 1t
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regressnted, It derived 1ts powers from the respvect and honor
in which its members were held.
There were several levels of Jirgas, each dealing with

¢ifferent groups of people of communities, The Qaumi Jirga,

the Jirgs of relatives, was an sssembly representing two or
nore grouns which debated their economic and social problems,
rrovisions {or engagements and marriages between the two groups
and other alliances made between members of the two communities.
Tt also net to settle disputes and feuds that the two groups

night have. The Gundi Jirga was a Joint tribal alliance Jirea

wnich functioned in times of war. The Gundi Jirga salso met

to solve the differences bewteen members of the gundl, an

elliance group, or it met to debate with another GQundi Jirgs

the problems between the two gundls. The Kili Jirgs was the

71llage assembly, and the Duokulo Jirga was an assembly of
1
the repregentatives of two or more villages. The Loya Jirga

7ag the great nationsl assembly which was convened by the King
only for extraordinary and important occasions such as the
declaration of war or negociations of peace., It was composed
of the most influential representative of the people, usually
the khens and the mallks of the tribes and villages. Ahmad

Shah was elected King in the Loya Jirga of 1748 in Xandshar.

A major function of the Jjirgs wass to facilitate the flow
of information within the tribe and to maintain its basic
democracy. The assembly existed at all levels in tribal organ-
1zation., At the lowest level in the village or the kundi, the
patriarchs debated and expressed thetr opinlons. Some of the

hill tribve Jirgss were attended by every adult male Pushtun
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1n the tribs, so that every opinicon was hesrd eud debsted.

At each level, the jirgs elected cne or more representatives

to mttend the Aiirea at the next level, up to the khan's Jirea

LRSS e

in which the malilke snd the khel khans informed the chief of

the tribe the opinions of ths tribesmen below. These repre-
sentatives had no freedom in the opinions they expressed but
were tied to the deciston of the Jirga they representeﬂ.z

In theory at least, every ¢rlbsl members was supposed
to be represented 1n the consensus of opinion that travelled
up Lo tﬁa khan. Every level of authority also received guestious
and commends from the level sbove it, snd in turn, consulted
the level bslow 1t.‘ The flow of informstion was supposecd to
be in both directions.

The power O0f the Jjlrga andé the effects of 1ts decrees and
sentences depended entirely on the amount of support 1t had
frO@ ths community. When the Jirga did not have the necessary
guppord to’make effective comnunity decisions or tc negoclate
peace gettlements for feuds, local governors or glrdars of
the area were supposed to enforce the declisions of the jlrgas,
Some of the tribes had a conscripted force, the lashkar or the

chelwashtig, which were used to physically enforce the decisilons

and the decrees of the Jjirge. Bubt obeervers found that Jirgas
generally operated smoothly with a sense of their own imporsance
nnd the gravity of their decisions, They were aald to be,for

_ 5
the most part, impartiel, and the chelwashti were little used,

Theoretically, community leaders, the khans and the mallks,
ruled with the jirgs; they took part in the Jirga's decision
making, and their votes counted mo more than any other. But,

_ khnas and paliks as rulers, also acted independently of the

7
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See nage 37, Tootnota
Soaing

Flphinstone, p.D, W1-342 "Their khen sent a drummer to
summon the pelliks of the gix clans snd consulted with then
on the propricty aof a war, The malike returned to their
clans and conversed with the heads of the kundis, who took
of the people at meetings in the hulra; 211l were cager for
revenge, "

Elphinstone,; p.M4h "When the settlement cannot be made
by The nediation of the elders, they are brouzht before
the jirzs by the melik, and 1ts decrees are, if necessary,
supported by the sirdsr.

Elphinstone, p.169 *In most cases they conduct themselw~-
with tolerable impartiality... One naturally imaglnes
their debates to be tumultuous and disorderly, but I under-
stand thies is not often the case: in some tribes, the
jirgms are remarkable for order and gravity, and for =

rude kind of eloguence much admired by their countrymen, ™
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dirgs An small matt@rs,l Jirgas were convened to solve important
suesticouz and problems, and the Jirga's decision was usually
olpding on the Tovmal leaders of the community., Khans and
malilts consulted the Jirgas below them, just as jirgas informed
the higher tribel anthorities of their decisions. Although the
rover relationshipes hetween the formal leaders and the jirgas
varted beteeeh tribes in the meking of major economlc, politicsl
ey Judieial decislons, a mpalik or khan slways needed the support
5 hls Jirpes 1f he was to stay in power, The malik of the

i

weptern Kakars never teook an imvortant declslon without firs

2
censulting his Jirga, snd among the Yusufzal in the early 19th
century the commander in times of war was still subject to

3
the decistons of his Jlrga of maliks. The ¥Xhan of the Yusufzatl

could act withou? the advice of the Jjirga only in times of
i
great emergency.

Kithin a tribal community there were ugually humsauyvehs,

tribal clients who had no rights 1in decleion meking in the
tribe, Tribe nembers were free to change tribes or clans, bhut
if they entered s new tribe without owning land, they enteregd

s humspuyehs, HMost humgsuyehs were Sikhs or Hyndus, but t -

fushtun humseuyehs were without question gilven much highs

gtrtus than the 1nfidels, Humsauyehs did not have the right

to take part in the Jjirga, but their interests were satched
over by the tribal division to which they belongr: ot by the
famiiy to whom they had sttached themselves, .t was consldered
a. polnt of honor to protect one's humsauye!, so their condittons
were generally gulte comfortable.

If, however, tribval emmigrants owned lard when they

changed tribe, they were welcom ed as equ-ls to the origlnal members
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1. For instance, in Kamdesh, Nuristan in 1971, the jJjirgs
decilded to build s boys school for the community., They
taxed the community in order to finance the construction,
the supplies and the teachers,

2. Tlphinstone, p.Ats7?

3. Elphinstone, ».337

. Elphinstone, p.162
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of the host tribe, They gained 211 the dutles snd privileges
of the orizginal members, except that most trites did not reauire
new members to teke part in s war against thelr former tribe.l

Although khengs and meliks exercised some Judicial functions,
the Jjlrge was the main administrator of Jjustice. Among sonme
trives, the Nausser for instance, the malik administered justice
without consultation with a Jjirga, and in the Durrani trihe,
the khan was strong enough to settle dispubes, The khan and
the mallk had thoe duty of maintaining peace in the community
and ususlly referred disputants to the Jirga, or even forced
therm by use of the tribal lashkar to submlt to the mediation
of the Jirga.

The function of the Jjirga in the administrstion of justice
was not one of a wnolice foree, It never interferred in a case
until a cemplaint had been made alther by an individual involved
or by z member of the community who usually complained first
to the palik who then referred the case to the Jjirga. In some
tribes the Jjirge would not hear a case until both parties
had agreed to submit to the Jirsa. If the individuals involved
vere unwillliing to submit to the jirga, there was very little
that could be done in the immediate situation unless the entire
community was wlllingzto organize its own opposition to the
activity in oquestion.

lost often the community allowed individusls and families
to feud until the oeace of the community was sufficiently
disturbed that, through the malllk, the community forced the
individuals to elther submit to the negociation of the Jirga

or to lenve the compunity as banished citizens.n It was not

considered honorable for individuals involved in a feud to



Elphinstone, n, 172
Zlphinstone, p.168

Elphingtone, p.hLid "The interposition of the village

in checking disturbances i= more worked out in many divistons
and in some they even {(my italicts) compel the psrties

to submit to & jirga, or to quit the village,"
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submit a complelnt to the 1ireon in an appeal, as that was

L i RS A

sonasidered an admnlisstion ¢of defeat,. IU was only under great

ressure, or when the deaths or injuries on both sides were

3

equal, that individusls or famllies would bring thelr cases
before the jlrea.

In negocliating the setilepent of a dispute the Jirga
exacted fines or impozed blood money, but it did so only %o
eqgualize the demage sustained Dy both parties so that they
would agree to end the feud. Fines pald to the jlrga were
not penalities and were only imposed to equalize the burdens
of both parties., Blood money served the same vurpose. The
penalties were fixed by tradition, and they were harsh. A
lerge part of the mediation done by the Jirsa was reducing
the amount of compensation demanded oy the victorious party.

A pablic and humble apology and submission by the defendent
were always part of the agreement, If the jlrsgs could not

get the parties to accept a2 settlement, all it could do was

to define the traditional rights of each party in their f‘cud.1
It could not foree & Lruce; 1t could only persuade the parties
to apree to one,

Once the parties had agreed to a settlement, had feasted
together and the defeated had avologlzed to the victorious,
the fines and compensatlions had to be pald., If one of the
narties then refused to comoly with the terms of their agreement,
he was gullty of contempt of Jjlrga, Comtenpt of jlrge also
occured 1f the defendent, having once agreed to a settlement,
refuzed to apolorize and to submit %e swbmibd himself to the
victorious party. <Contemnnt of jirga only ocoured when s party,

having accepted a settlement, refused to ablde by 1t. Theothery
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The ¥Way of the Pathans, ».n.50-51




wes ree then to retaliste in any way he wisghed, but normally

nmunity it=elfd punished the individual for the contempt.
Pm wan banished fron the community, his house was burned asnd
hls possession put out for looting. Banishmentwas also, very
rarsly, the action taken by the community as 2 whole when
fevding individialsz refused, under grest vressure, to come

to & peace settlement. The communify then banished them in
order to preserve the peace and the safety of its members,

The community usvally did not maintein the right to restrain
an individual in the pursuit of his revenge, nor did the commu-
nity malntaln the right to punish transpgressors for the sake
of panishment., Justlece within the Pushtun society sought
redrese for the aggrieved rather than punishment for the éggressor,
and redress was achleved ithrough a show of force which restored
the individual's damaged honor. Wrongful aggression was seen
not only in terms of the material damage done but - also in terms
of dnmage d@sne -£o the honor of the agpgrieved. Revenge restored
the geclal belilef that the individual was capable of defending
himgelf, his honcr and his proverty. If, however, an individual's
behavior severely upset the peace of the community, he might
be penalized by the jlrga; the Jirga's act was never one of
moral example but merely an sct of self-preservation for the
cemmunity.i
The administration of justice among the Pushtuns was

malnly concerned with feuds which statrted over a myrisd of
>

Lo

problems and petiy guarrels. A Pushtun's honor was easgily
insulted, and the only way to restore honor was to revenge
the insult, The law of revenge, badal, was the dominant

iaw of Pushtun 1life, and the feuds resultinf from badel were



Baily, 0.5 8487 Party A in a feud wished to surrender
and begen negociations with bis enemy, party B, Party A

was willing to pay bleood money. They had

2 0f party b who were present were killed,
neral reaction of horror in the community,
rovenge exacted by the remaining members
B they dynamited the villeage of party A, and
women, and children were etither killed 4in the

r vere shot down as they fled the village. There
were no sgurvivors, Had & Jirga held the negociations,
this tragedy might never have haopened,

Goodwin, p.p.10-11 Two neighbors were each in his own
courtyard, one smoking a water pilpe while sitting on his
bed, and the other sweeping his yard. The sweeper found

a beetle and wlthout thinking threw i1t over the wall.

It happened to hit the foot of the man smoking., He plekan
it up and threw it back., They threw 1t back and forth

a4 few times, getting more and more angry, until the smoker
went back into his house, took hie gun, stood on his bed
and shot his natighbor.
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extremely costly to Pushtun society in terms of time, energy
and maen pow&r,l The right to personally revenge any kind of
insult to one'’s person; honor or property (including women
and Tamlly} was very important to every Pushtun, snd the use
of force was central to Fushbtun justice in both civil and
criminal metters. Unless a man exacted badal, he was subjected
to sooilal scorn end rigticule. Badal was a debt in which a man
had lost henor, and he had to regain 1t in order to malntain
hisz sociel standing in the community. In the same sense a
Fushtun would never forget a favor done and would always try
to repay it. A murderer was in por to the victim's family;
the guest was in por to the host. A Pushtun never forgets
his por; hospitality was repald often by political or arméd
support; a criminal por was repaid by an insult or equal or
greater magnituds,?

Badal operated on the principle of strict retaliation,
under which the injured party was under a social obligation
to restere his lost honor. If the injured party himeself could
not revenpge himself, 1t was the duty of his family and even
hls tribe to assist him or even to retsliate for him, Feuds
were passed from generation to generation and were inherited
a8 "the family’'s most sacred obligation and incumbent duty.
A Pushtun proverb claimed that "A Pushtun took his revenge
after one hundred years and sald that he had nét hurried.®
lievenge conld be wfought on the offender or on any of his rela-
tiveg and sometimés on any member of his tribe.

The state of feuding was called pakhto. It implied the

deepest form of enmity hetween the parties invelved, but it

.41d not necessarily imply active feuding, Pakhto meant complete
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Horivh West Frontier TProvince Cazetteer, Peshawar District,
Vol. &, 1931 "Figures recently appearing in tne Press
show that the number of murders in the Peshawar District
ts approximately equal to the number in New York City with
s population seven times that of Peshawar., New York is
understoed to be one of the most criminal cities in the
world.® This statistic does not even come from the tribal
areas where feuds were more common.

Dichter, p.60 One half the men in the village have to

go about armed all the time because of the blood feuds
that they are involved in. This was in s village of about
120 famllies sltuated in Swat,

Goodwin, p.12 "There are few Khattaks without a blood
feud on their hands whlch is prosecuted from generation
to generation.”

Pennell, 1.83 A father brough his wounded son to Dr.
remnell, a missionary dector on the frontier, The doctor
sald that the boy would not live unless the leg were ampu-
tated, but that he could not guarantee that the bey would
survive the operation. The father sald, "Then let 1t be
ag God wills: let him dle, for by our tribal custom, if

he dies as he is, I can go and shoot my enemy; but, if

he dies from your operation, then I could not, and I want



contb, )
ny revengs,”

Barth, 1,841  Revsnge was the responzibility
Inheritad the deceased's vroperdy, if it was
mirder, If the heir falled, action could be
male agaste rzlabed as first paternal cousin
NMeternal relatives have no shame involved in
L the wurdsr, nor any of the honor Trom the

o nen tas not murdered but injured or shamed,

of thosge who

a case of
taken by any
or closer,

a feué, or

revenge., If
his close

nprates shered Yhe shame and the honor of the revenge

eguelly with the injured man himself.
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gocial avoldance., Usually paikhto was s luwery afforded only
by the middle snd uprer. classesg. In order te feud one had
to be armed and usually to have an srmed guard, a fortress
1like residence and time to spare from agricultural labor.

Badal was exacted for any insult, andwlnsults usually
occured in quarrels about zar, zan and zamin- gold, wonen and
land. Disputes about water right, land inheritence rightﬁénd
tribal land rights all freguently resulted in violence and
death. A fallure to reciprocate in gift giving in dbirth,
circumclsion and marrlaxe ceremonies and fallure to return the
jewelry borrowed for the weddineg dowry were freguent sources
for feuds., Quarrels surrounding the reallottment of land in
vesh started many feuds,and insults to the dead, such as the
supreme insult of cutting off the genitals and placing them in
the mouth of the deceased, hepgan some feuds. Insults to guests,
carrying off a guest or falllng to observe & host's bhadraggs,

a salfe conduct, were all sources, To undo the trousers

of & man was a grave insult and one that had to be revenged. To
fail to observe the tribal territories often ended in injury

or death and sometimes in inter-tribal feuds.

Yiany feuds staerted over arguments about land. Encroschment
on land was accomplished subtly by plowing up the horder path
bretween flelds, a politival mencevre that only a powerful
vneighbor could carry off. Powerful chiefs tried to threaten
or force people 1nio selling their lands or abandoning their
claim to thelr 1ahd, but usually Pushtuns preferred to fight
Tor thelr land rather than give it up, In the British territory
the Xhahs gained land by manlpulating land claims, taking thenm

to court and, of course, winning the claims., One Khan of Hund



won too many land sults end was killed while he was praying
in the mosgque by an assessin hired by his own people. Not
even his sons nor his nunshi, his secretary, pursued revenge )
even though it was common knowledge who the agsassin had b@en.%
The sons were due to inherit the land, and the rest had been
so alienated by the khan's manipulation of power that revenge
was not sought for the desath of a dishonorable man,

Kany feuds revelived around women, Seclusion of women
was an important part of Fushtun soclety. The women wers
consldered the property of their men and were watched and guarded
accordingly. The Pushtuns were extremely suspicious and jealous;
a womahn gseen talking with a2 strange man was immedilately sus-
neched ff tnfidelity and either maltreated or murdered as a
result.L Fushtun women did not associate with men outside their
family circle except under unusual circumstances. The women
were unvelied and were not confined conpletely within their ,

L1
homes, but their contacts with the opposite sex were very limited,

1)

e women went out to collect wood or water, they alwaye

13

Yhen ©
vent a8 a group, and a casusl pguard of their male relatives
walched from nearby. Any passerby had to carefully attend to
his deportment, for to walk past the women barehesded, singing,
whistling or comblng the helr was considsred a slight to the
women avd strongly resented by the men. Such actions invariably
led to guarrelis sand often to death.

Slander wss a frequent source of retaliation and feuds.
A nan was obliged to protect the reputation of his femsle
relatives, and slander against one of them often resulted in
the death of the slanderer, and, not infrequently, in the death

of the slandered girl as well.
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Warburton, D.p.25-26
Gazetteer of the Peshawer District, 1897-18938, p.104

Goodwin, p.83 A Britieh officer, well known among the
Khatteks, went to vigit the widow of a recently deceased
friend, a2 malik of the Khatteks. The wldow came out to
greet hims W, . for her to discard her putrdsh to meet hey
husband?’s friend was honor 1ndeed,¥

Enriquez, p.p.9%8=99 The Yusufzal women, like other
Pushtun women, led secluded lives and vislited eachother
for amusements. "They strongly resent intrfision. She
regpembered that on one occasion a party of girls stoned
2 lad to death for interferring with then.”

Goodwin, p.11i, p.58

Sabir, p.33

The proverb, "He died at the godar, the watering hole.™
indicated that a man had insulted o woman's male relatives
with his impradent and public behsvior with the woman,

Bellew as quoted by Dafmes&tter, p.121
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Fatiza, e#lopement, usually led to 2 family feud unless
the counle were found in which case they werse both murdered,
Kldnappriag usually took nlasce with the girl's consent znd was
really another form of elopement. Once a couple hed e=loped,
they could not return to their village for the boy would be

stratgntway murdered by the girl's »elatives., Sometimes a

Jirge was able to negoclate a bride price and a large amount

oi ghame money, ahsramanah, to he pald by the man to the Tamily

of the girl: bubt even thea, the relatives of the girl often
sought revenge., Thelr revenge usually took the shape of a
retaitatory slovemant with a @lrl of the hoy's family.l Among
the Ahmadzal tribe the money paid for kidnapping a g1lrl was
zguivalent to one and a half times the money pald for s murder.
It the pirl escaped and went of her own free will, the msn
had te pay double the normal brideprice.e Zhagh, announcement,
was also o fruitfui sourece of feuds when 1t soncerned a clailn
en & givl, With zhagh & men could claim & girl for himself
vven 1T he had beesn refused by the fabther of the girl as a
sultor; any man who then became interssted 4in the gilrl had
to fight with the first sultor.

Women were rarely involved in feuds except as the occaslons
for them, It was conslidered a great shame to kill a women or

2 child in a feud, However, sometimes they themselves entered

a Teud €to exact the revenge that no male relative could or
<

4

would obtain, At other times, hecause of their immunity,the
women brought supplies, water and food to their men during a
war or a prolonged feud and to the beseiged,

Feuds were often sbout money and inheritence: these feuds

usvally existed between paternal cousins for the cbvious reason



Goodwin, p.58

Paxtoonwali, p.46

FPennell, ».18 A murdered B, and everyone knew that A was
the murderer, but A was from a powerful family. No one
would witness in court against him nor exact revenge, B=R's
sister took it upon herself to revenge the death of her
brother, kllled A, was arrested, convicted and condemned
to a life of penal servitude, "I have avenged my brother:
for the rest, it is God's will: I am content,"

North West Frontier Frovince Gazetteer Bannu District,1007
P.113 WA case occured but recently in Bannu where a
Weziri woman in the absense of any surviving male relation
to carry on the vendetta, dressed herself as a man and
murdered one of the opposing faction at the very gates

of the e¢lty."
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that vaternal cousins were heirs to landed proverty. Ennity
between cousine was proverbial; the Pushto word for enmity,

Lurbenai, is derived from the Fushto word for a paternal

4
ES

cousin, turhboor. Among the Fushtuns generally "a house not

2
divided asainst lteelf 1z s thine unknown, ™ Proverbs abound
concerning cougin rivalries: Y...as prest an enemy ag a cousin, M:
"For a cousin's tooth bresks on a cousin's tooth. "

Faudinge was evided by a few rules, There were areas in
which feuding was forbidden, It wag understood thet Fushtung
would cease theilr feuds while gussts in a foretigner's camp.

Fost British asents reported that the Pushtuns, although armed

to the teeth, never pursued their feuds in the British camps.

In missionary hospitsls, enemies lay in the ssme room, both
having understood that their feud had ceased while they were
there, In the Dritish army also, enemies never carried on

thelr feuds. UUsually major roads and caravan routes wers
forbidden territory for feuds: the tribes lived ch the taxes
they collected Trom the merchants and on the ralds they conducted
apainst the towng where the merchants delivered their goods, =20 it
was ergential to them Lo kee% their 1ife 1ine open and rela-~
tively safe for the traders.

Kiiling was usually linited to adult males, and only in
caseg when ong party had been badly deceived and unjustly attacked
would women end children becowme the subjects of revenge, Rlun-
duras, the slaughter od all the inhablitants of an epemy's
nouse or vil}age was an exbreme action taken only under extreme

4
porvocation&‘

Aevenge, however, d4id not sliwave mean murder:; there were

many petiy ways of harrassing one's enemy, and usually thers
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Goodwln, n,71
Thorburn, p.264
Warburten, v.p.120-120
Fennell, p.78

b

Bailly, b, o4

Sea page 53, footnote 1.
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wag a long hiztory of incldents before theres was an actual
death, Cattle voisening wes a common technicue of petty
revenge, The Fushiuns mixed arsenic end flour, wrapped it in
hay and distributed dbunches of these polsbned nackages in their
enemy‘s pasture. Shepherd boyvs wers constantly on the amlert
for stich parcels but often missed them, snd manv cattle were
poisonsd and di@é,l Burning of crops was also a favorite
activity 1n feuds, An enemy  took | a cake of cow dung,
placed pun powder in the middle of 4t, placed the cake in the
middle of a plle of the crop that had besn harvested, 11t it
and escaped long before the cake exploded. All thies was done
under the cover of dark, and the dung cake acted ag a long
buring watch. Dectection in both these crimes was extremely
difflecult, House breaking and thelt were spparently freguent, and

staaling of animals was common. { see p. 7% ) was a

custom adopted to deal with the problem, House burning was
nlao o fregquent occcurance in serious feuds,

Feuds were power struggles in which the strénger finally
defeated the wesler party or drove 1% from the village., At
times the weaker party, haviong fled, managed to rally discontented
elements within the pribe and return té his community to win
over hie rival., The point in the revenge was not to return
insglt for tnsult in a tit-for-~tat siltustion but to show or
at least imply superlor force to that which the enemy was able
to ralley. Badal was concerned with the social status of the
individuals involved and not in the talion revenge commanded
by the Prophet;.z

it was not considered honorable to submit a problem to

the Jirps. and before parties would allow the jirga to negocimte
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1, ‘Warburton, p.2i
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Koran, Ch.V v.45  “And We proseribed for them therein:
11fe for the 1ife and the eye for the eye and the nose
the rnose, and the ear for the ear, and the tooth for
tooth, and for wounds retaliation,®
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» settlement, usually the damsge done to hoth sides hed to
he considersad by hoth parties as equal: & sort of natural
justice had been reached and peace could then be negotiated.
Honor would not bhe sscrificed as they both recognized a8 stgle-
rete, and each counld count itself victorious in that they had
not been defeated. In such a cemse, the jirga would offer its
servicas Yo mediate betwesn the enemies, a feast of reconcilistion
vould be held and verhaps women exchanged 1in marriage to seal
the and to their &amity.l in some tribes, however, the second
murdersr was banished from the community in an effort to break
the chain of revenge, which, at times, not even a formal
reconciliation and marrlage exchanges could break. The bandshment
wak not s mcrglizing act but merely an sct of communal seif-
preservation,

Basically, the only other way to end a feud by negotiation
was if one of the parties admitted defeat. There were a
variety of acceptable ways for the defeated to ask for s cease
fire and a settlement, 1In such a2 case the dirge mediated bhetween
the parties and tried to arrive at = settlement to which both -
would agree. The Jirga normally toock the side of the defeated
pérty in the negotiations in an attempt to reduce the conpensations
demanded by the victorious party. Both the demands and the
tradlitional penalties were oxtremely severe,

One commonway of admitting defest wams to place a tigse
stone at the door of the victorious pary's house. The defeated
could not de this himself as he would he shot on slight, and
he usually appealed to elders in the village to place the tiga.

stone for him, The tiga stone was the Pushtun stone of peace,

It served both as a sign of a deslre. for & truce on the part
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c{ éne of the feuding partiles and as a pledge to honor the
truce, The varty who desired the truce pleaded under the

law of suppliants, nanaweti to gain the help of some of the
elders and the pullahs of the villsge. They proceeded as a
group to the house of the man's enemy and laild the tiga stone
on the threshold. It was consildered very wrong to refuse

the truce that 1t implled. Once it was accepted, negotiations
started through the elders and usually through a formal Jjirgsa.
At times the Jirga imposed the tlge stone and the truce on

the feuding familles when both were una¥llling to cease fighting,
but the imposition could only be t@mpbrary. In negotiations
the parties either arrived at a psaceful solution to the feud,
or they agreed to a truce for a given perlod of time, called
the tlga perlod, They pledged over the tiga stone to maintain
the trucz and to pay & stated amount of money to the other

glde 1if they violated the tiga cease Tire. The amount of money
was normally very large. If a sdbution were found, the parties
feasted together and declared rogha, s time of confllct solution
in which hostile attitudes were forgotten., In the tigse cease

fire, the two parties still observed complete soclsl avoldance,

1

but in the rogha the partlies were able to meet eachother soclally.-

The tlga stone was uded in famlly feuds, gundl feuds and
tribal feuds, A tipgs-ekhdil symbolized s truce between all
factlons In favor of an slliance against an outside threat.

The truce remalned az long as the outside threat remasined; after-
wards 1t was 1lifted and factlonal enmity was resumed. It was a
pledge between allylng tribes not Lo interfere with eachother'’s
life and property. The tlga stone was witness to that pledge,

.and & price was placed on 1t, a price to be pald by the first
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1. Paxtoonwali, pilé6

Paxto Dodane, p.26
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vieolator,.

Violation of any tigs was punished; elther the party which
had broken it paid the sum that had been placed upon it, or
ne was banlshed from the community, his house burned and all
his poessession looted, The vresent day ﬁrice on a tlga stone
1s 100,000 rupees in West rakistan.

Swarah was also a method of obtalining veace, It was also
a way of admitting defeat. The defeated party declared, through
elders, that he was ready to give swarah to his enemy. Swarah
meant that the defeated party was prevared to give in marrisge
a sister or a daughter to the victorious party in order to
end the enmlty.2 Ne:dee, alsc an admission of defeat, waﬁhn
announcement made by the defested that he was ready to give
money in compensation. HNe:dae was the least sure solution
hecause a Pushtun femily never accepted money as an honorable
compensation for the death of one of its members, and 1t was
common that, having received the money, they would still pursye
revenge. If they menaged to kill one of thelr enemy, they were
regulred by custom to returnqtha netdae money plus an egulvalent
amount to the injured partv.J

“onetary compensstion was not an honorable selution to
a feud: money did 1ittle to restore the socilal prestige of the
receiver. There were apparently meny families which nreferred
extinction before settling on a peaceful solution. A more
honorable solution was the exchange of women between the families,
The number of women to be gi’ven as compensation for every

unrevenged male death veried between tribe, areas and in time,

as 1t seems the value of women appreciasted during the 19th



Sabir, p.82

From 8., Tahir Bukhari, Pesghawar Hecords office, Peshawsr,
West Pekistan.

Paxto Dodana, P.27
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century. Hamilton found that in 15820 in the western pert of
Afghanistan twelve young women, six with dowries and six without,
were given in marriage to the injured party in compensation

for the unrevenged murder of one man., Si¥ women were riven

in compensation for a severed hand, ear or nose; three women
were given for a broken tooth:; one woman wes given for a wound
in the forehead. In the eastern parts of Afghanistan, fewer
women and more money were the normal compensations.l There
were monetary eaculvalents to women, but the chloce was on the
recelver, In the Ahmadzal tribe in the late 19th century there
was a spaclfic monetary value to a man's 1ife, and all the
compensations were dealt with according to that sum (which was
not cited in my source). The loss of both eyes, ears or hands
was eqgual to a whole murder. The loss of a 1lip or the tongue
was equivalent to a whole murder, and the loss of a tooth to
one tenth of a murder. Fingers were classified according to
location and to whether the loss was sustained on the right

or the left hand; on the right the loss was equivalent to one
fourth of a murder., If the sexual organg were cut while the
man was allve, 1t was a crime equivalent to two murdere, and if
cut while the victim was dead, the crime was equal to three
murders, Broken bones were eguivalent to one half a nurder,
and 1f s man had been attacked with a wooden club he had the
privilege of hitting his enemy with a similasr weapon in front
of the jirga. If a men's moustache had been cut off by his
enemy, the enemy was fined; 1if the enemy had cut a beard off
he was fined a larger sum. For the destruction of property, the
culprit was fined both for the property damage and the trans-

gression on the owner's dignity., The replacement value of
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stolen animsls was from four to none times the value of

the original animel, and the purveseful murde€ of a dog was
considered soulvalent to the murder of a man, The high price
of compensation surely sccounted for much of the reluctance
shown to negotiate peace,

Blphinstone related a story of one feud which ended when
the offender gave his noice and his glster to the injured party
g8 comnensation fer a murder, The injured party considered

hona rade

himselfﬂanﬁ returnesd the elster to her family, but ",.. he

kept the other without merryineg hexr for the Nalkpeskhil never

2
marry o woman civen in the vrice of blood.” Blood money was

st1ll 2 viasble solution to & murder in the 1920's. If the

victims family could be nersuaded to accept blood mouney, the
3

murderer could escare execution by the civil authorities.
Yirgal wes a kind of bail used te end feuds., The defeated
side gave ylrgal, some of their own people to the other side
a8 a demonstration of their loyalty to the peace that they
deslred, Later s jlrpa was held to solve the differences
between the two pertlies according to the customsry compensstions.
"They never break their word of peace when they have their
man on bail.“k
Usually a Jjirsa only negotiated feud settlements, but
sometimes 1t was asked to settle vroblems that had not vet
developed inte feuds. Usually the mallk referred these cases
to the Jjirga, but the nower of the Jirgs was Limited, It had
no gay over famlly affsires so long as the vatrisrch of the
family'was in control. It only intmvened in family disputes
which dlsturbed the peace. The Jjirgs heard cases of breach

of contract, disputes over land boundaries, over waterp rights,
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claims to land or nasture, infringements of customs and srants
of inheritence, The Jirgse Investipgsted the causss of the
dispubte and then negotiated a sloution to the problem. It had
no vowers but the power of nersussion.

£

In cases of negotiating ends to feuds, the jirga d4id not
Judge innocense or gullt., MFost often both parties openly and
provdly spoke of thelr activities against the obther, Recause
of the abeolute duby of revenge, few deed were concealed; rather
they were hoasted of as they nroved the honor and the hravery
of the pervetrator. The Jiregas th@r@for@,lrar@ly had to judge
gullt or innocense; instead, it had to judpe the extenuating
circumstances and the justificatlons aiven for the deeds done,
In a jirga-trial the procedure was somnewhat formalized, All
members sat 1a a circle, ususlly out in the onen aly, on public
property. No iadividual gat higher than any other as sueh s
seating arrangenent counnoted a status hierarchy: all members
of the Jirga were eguals, The circulsr arrangement also pre-
ventad a status hlersrchy seating arresngement. Heetings opened
with a prayer itmporting that 'events are with God, hut deliber~
atlon is allowed wmen,' Any individwal had the rizht to speak,
but he was not guaranteed 2n sudience., When one wished to
speak, he glmply 2tood snd svoke: sometimes there were several
members sbeaking at once. Those gitting elther listensd or
agulstly conversed with theilr neighdors., There was no chalrmnsn
of the meeting, and & vobe wes never taken, Simply, the 'senge
of the meeting’, consensuvs, decided an igssue, There was usualliy

much cbming and golng, lobbying and bargeining, and the ultimate
1
ahsense of ovposition declded an issue,

In the Jjirga-trial , after the opening prayers and poems,
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the plailntif's story was heard, I the defendent's story
was at variance he was heard. Witnesses were called, and the
Jirge attemplted some resolution of the fects. To ilie to defeat
an enemy or to help a friend was not considered an evll among ;
the Fushtuns and "unblushing lies are uttered by wltnessas..."L
Witnessing for an i1ndividual was a political mct of support,
and 1if casges came to call on witnesses, the politically more
powerful usuallv won his case,
In the jirga-trial one of the major functions of the Jirga
wag to help the defented by convinecing the victorious party
to decreass the conpensations he demanded, or to convince the
pleintif to accept less than the customary penslties, One of
the convincing factors was the willingness of the defeated
to meke o formsl and nublic apoleogy and declsration of submission
to the victorious party. The victorious party was thus com-
ensated by an incresse in hig honor and socisl standing.
Custoemarily, 2 show was made of taking the criminal to
the offendsd vparty snd of piving the plaintif the option of
retalistion, but it was well understood that the plaintif had
to comply with the decision of the Jjlrga and to accent the
compensations agreed upon. Afterwards the two partips were
nade to salute machother wlith 'salam slaikum' (peace be with

2
vyou) and to partske of one another's hospltality.

If the accused refused to appesar before the Jjirge once
a negotiation had been agreed upon, some tribes proceded with
the trial ex parte; others ohysically forced the refractory
personllnto the presense of the jirga; st11ll others sent the
mullahs out to curse him. UHis property was then glven to

plunder and he was expeiled from the tribe. The ultimate
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punighment the Jjirge could give was kussundae, and 1t was
only given for contempt of Jjirgs or for s refusal to comply
with the community desire for a feud te end., In this case,

£ L] - S5 Few e s L T P T L T T = S LTt 12
che first man o ¥Xill was considared the sulliy perty, and

undar kussundae a murdersr wes made to Isave his home send

village. The Jirgs decilded whare the individusl could and

could not go, He usually sought refuge in the home of a rich

men so that he wonld not be agold to his snemles. If a member

of the opposing faction broke the peasce agreement, the banlshed
man was allowed to return, and 1{ he died in exlie, his body

was returned to be buried in the famlly graveyard. Sharunl,

the expelled, lost all their civil rights, had no clalm %o

thetir wives or childrsn, their dwellings or animals. They

1ived on the hosplbtality of ancther, and finally became humsauyehs

i
to their hosts,

Only in the feudal aveas, such as among the Durrani where
the khans held virtually despotlic powars, was there enything
1ike an eyecubive function in tribasl socilety, In these areas
the khane held ultimate power and were the pollicy makers,
Maliks served as evecutors of their decislons. The administratior
of justice was still dispersed in the lower elements of Durrsent
soclety, but the khan was the court of appeal and could over«
rule jirga deoilsions, The difference between the feudal tribes
and the democratic tribes lay in the placement of political
power; wWith a deﬁocratic distribution of power, there wasg
no place for an executive branch of government.

Legislatlion babtely ekisted in the tribal’ socleties, law
was customary or religious and was considered complete, Tue

attempts of the central government to legislete new laws and
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to changs the society throush legislatlon were, as has been

od

discussed, mostly unsuccessiul, Tribsl society had no precedent
nor place for new leglaelstion,and it could not accept the way
of 1life 1% lmplied, The only leziglnbtion That existed in  the
tribes was in the form of teaxation sand even that was either
custorary, as pald Lo the maliks end the khens, or 1t was
communnlly lzglslated fop the conmon gond,

The lack of ony legislstion in Fushtun society greatly
Increased the stabllity of the tribal organization and life,
Both the God glven Iglamic lew and the raws] ocould only be
interpreted, and both were accepted as sufficient to regulate
behavlor, se there was no need of other legislation. If a
problem arose,the respected e¢lders, the jirga or the pullahs
Interpreted the lsw, both the Islamic law and the rawal, to
meet the need, bul the interpratations hed to have tommunity
noceapiance befors they could becoms effective,

The Eyshiunwali, the Pushtun honor code, with 1ts law of
revenge, placed both interpraztatien asnd sxecution of the lsw
in the hands of the individusl., The basis of the individual‘s
interpretation was his own traditiongl =ense 6f honor, and
he executed the law on the basis of his personal definition
cf an infringement upon 1t. There were no institutions in
Pushtun tribal society that defined an infringement of honor,
and the only restrtptiva force on an individuals actions was
the need for communsl support 1n his execution of the law of
revenge. The Jirgs represented the community, but it did not
have the power to define the limits of the law until after

the fact of its executlon, nor did it have the power to punish

transgressora of the law; 41t could only use the pressures of

S
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communal non-support to hear against transgressors to make
them agree to stop endangering lives and nronerty and to cease
infringing upon others® rights.

The traditional, communally accepted power ellte, khans
and mallks, also exercised 1ittles power either ag administrators
of jusbtiee, pollcy makers or law enforcers. Except among the
feudal tribes, they depsnded upon comnunity support and on an
ability to mobilize physical, armed support and to manipulate
and bargain with the forces wlthin thelr tribal group in order
to administer justice, execute policy or enforce peace, Their
honor and soclal status were closely connected with any ability
to govern the tribesmen; if powerful, 1t was often because
the khan ovr malik was an honorable, strong, charismatic man,

Cqmmunal consent was necessary among most Pushtun tribes
for any political, legal or judicial action, and the community
nad only 1ts traditions, the rawsj, the Pushtunwall, their

interpretation of the Shariyat and a developed sense of Pushtun
honor on which to base any decision of support or non-support
of an sction., With traditions as the basis for community
decisions, and communal consent the major basis for politilcal
power, the stability of the customery law and the tribal way

of life were pguaranteed,

IV,

‘Although the formal law of the Fushtuns was the nritten
Shariyat, the laws that affected the lives of the tribesmen

: : :
were the rawaj, the customary, unwritten law, and the Pushtun-
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Levy, p.1?77 ".,.{(Hanefl) wes the first to present a

clear 1des of what the system of Muslim jurisprudernce

and 1ts "roots" ought to be, He appreciated and acknowledged
for the first time the fact that custom and long established
usage had to be taken into consideration in any code of

law, and he thereforeplaced them definitely amongst the

roots, " ‘
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wali, the Pushtun code of honor, The raws] varied regionally

and tribally among the Pushtuns, and "It often nat-only circumventeq
the 1laws of the Kingdom, but also modifled certain‘tenets of
Islamic law, esgspeclally in matters of merriage, inheritence

and women's rights.“l The Pushtunwali was the code of honor

2 .
of all Pashto speaking people, and 1t varied much less than

the rawnj. There were three basic elements to the Pushtunwali:

badsl, the law of revenge, médmastia, the law of hospitality,

and nanawati,the law of suppliants and deputation., The code
required the satisfaction of the aggrieved rather than the
punishment of the aggressor, and the satisfaction of the aggrieved
was achieved through a restoration of his honor attained by

a show of superior force over the sgggressor. Non-observance

of badal, melmastia and nanawati{ was regarded as the worst of

all actions and brought lasting dishonor and virtual banishment
from the Pushtun soétety, if not death.

The Pushtunwall was hased on the Puyshtun sense of honor,

haeyrat, which was an essentiasl ingredient in family and tribel
life, Badsl was pursued in order to maintain ghaeyrat. Pride

in being a Pushtun was part of the Fushtun 1ife and attitude
towards their world. Pasghto, the language, was also the éymbol

of keeping one's word, being loyel to decisions, purposes and
undertakings. "If a person speaks contrary to his inner feelings,
against his beliefs and cultural values, the Pushtuns will

never call him e Pushtun."3 Equality among the Pushtuns was

an importent value and part of thelr enormous pride in being
Fushtun; "...every man oconsiders himself as gozd ag his neighbor,

and a step better if he has a more modern gun,”  Strength

in character and physical strength were much admired by the
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Pushtuns and were the basic sources of a man's honor. Although
the Pushtun society was one in which there was a virtuslly
herediatry hiererchy of power, a2 men of honor and strength
could move into leadership posittons.1

Honor was derived from public adherence to the Pushtun
{desls of character and behavior. One of the most admlired
traitts of an honorable Pushtun was his bravery.2 Thora or
tursh literally means sword, but to the Pushtuns it had a

muck deeper cultural meanineg. It meant manifesting orasvery,

courage and selfliess fighting in battle; Dbeghayrat, meaning

coward, was a very degrogatory term applled to|those who did
not manlfest turah. A particularly honorable \burlal was
provided for those who died in battle, and they\were burled
in thelr blood stained clothes so that they woulll be recopnized
as warriprs of the .true falth on the Day of Judgsment. A /man
who refused to go to Rattle wae fined, his properﬁy confikcated
and his house burned.

Another basic character tralt much admired by\fhe ushtuns
was 1lberality and hospitality. "The easlest way to get a
good neme is by hospitality.®™ A Pushtun proverb clayhed that
"What you gilve away becomes a rose; what you eat bec;mes excre-

ment,®  Hospitality, melmastis, was one of the three elements

of the Pushtunwali, and it was supposed to take precedence

over hadal. There are many storles among the Pushtuns of a
mother who shelteréd the murderers of her son because they
had catned entrance into her house and were, therefore, her
guesté, or stories of a father who killed his own son because
the gon had exacted revenge of e guest who was a traditional

. enemy.



Barth, p3;82 "Honor as a source of authority is certainly
conceptually éistinet, in the eyes of a Pathan, from
other sources of authority as landowning and wealth."

Thorburn, p.241 "In & Pathan's eyes a brave man must
possess every virtue, but s coward can possess none,"

One word in Pashto for coward is literally translated as
'unmanly' or '"impotent'.

Pield, p.18
Thorburn, p.324
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Part of the tradition of hespitallty esmong the Pushtuns
was the equality mssumed between the host and hls guests,
A Pushtun host, no'matter how distingulshed, slways sat with
hig puests, served them with his owa hends, but hile generosity
and the width of his fleoor cloth always indicated te the
guests the host's importancetl The honor an impoitant man
dld his guests through his entertaining them geined him thelr
support and respect.
Hospltallty was a route bo power and success tn Pushtun
villages.z The mark of a true gmalik was an unlimlted supply
of blankets, beds and food for travellers and for the villagers
themselves, Usually in the village orgsnization, melmastisa
was extended to strangers and travellers by the malik in hils
guest house bullt for thet purpose. The mallk was also responsible
for the safety of his guests, not only in his guest house
and within the village, but alsc within the entire village
territory. For the safety of travellers, he extended a bedragga,
the safe conduct, to the edge of hls territory. An attack
on a traveller with a bedragge was consldered an attack on
the person who had extended the bedraggs and was consequently
revenged. A tribal member always accompanied the traveller
who had been issued the safe conduct to insure his safety,
but the duty of these escorts were limited in time and place,
and many travellers fell victims to them once they were out
of the protected érea,.3
A kind of safe conduct was issued to merchants end caravans
when ﬁhe caravan pald a tex to the tribesmen responsible for

the area. If the caravan was then raided, the tribal chilef

was responsible and sometimes even paid compensations to the
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Spaini The Way of the Pathans, p.47

Gazetteer of the Peshawar District, 1897-1898, p.102
Vo @ great extent it 18 true that 2 malik's influence
largely depends on the hospitality he exercises.®

Pennell had an escort of two evil looking Afghans on one
of his trips to Bannu. They protected hinm and delivered
him safely and refused money for thelr services because
he had been thelr guest. He, as way of thanks, sent them
to the home of one of his assistents at the missionary
hospltal. The assistant fed them and gave them a place
to saty for the night and awoke in the morning only to
find that the two Afghans had absconded with all of his
clothes, These Afghans had violated melmastia in that
they had behaved dishonorably as guests, but they had not
violated the bedragge in that they had safely delivered
Pennell. They were, therefore, answerable to no person
end did not risk punishment either from the malik who had
sent them nor from the assistant as he was not a native
Afghan and without real rights to badal,



.
£ 3

1
merchants, It was esenerallv understood that ceravans were

not to be plundered excent in times of emergsency, but vlunder
wae what some of the tribes, such ase the Afridi in the Khyber
Fags, 1Lived on. It was a custom amons the tribes suarding
major caravan routes that feuds could not teke nlance on or
near the rosds precisely Lo keep the caravans coming.

lTospitality was a route vower becaunge 1t gathered around
the host many individuels who were in debt to him. The host
therefore gained many men who were willina to repay their host
with political or armed support 1f he »roved himself a brave,
capahle and nonorable leader. bDut it was also a route to
noverty and indebtedness as hospitality wags often carried to
such extremes that 1t ultimately ruined the host. The law,
nelmagstia, was o major factor contributing te both upward and
downward soclal mobility in Pushtun soclety, and it was a
social egualizer in that it placed great social obligations
on the wealthy fo entertain andé feed the less wealthy of the
cosmunity. 2 host had no protection and was obliped to take
all suests, and Perrier noted that amonpm the nomads, there
were indiv%ﬂuals who pervebually lived off the hosnitality
of others._

Yelmastia extended in form to whole divislons of tribes:
a division of one tribe could quit 1ts tribe and Jjoin another.
They were granted lands, their chief and elders were glven
places in the Jirgs, and they retained their own internal
government. They entered the tribe with full rishts and obli-
gatioﬁs; they were subject to the sane laws, had the same
vrivileges, entered wars and alliesnces with thelr hosts and

kept their own nanme. Suckcomplete accentance was & form of



Rakar, p.130

Ferrier, m.225 "The hospltalilty in the tents of those
wanderers is often badly taken advantape of by the idlers
of the tribe, who availli themselves of every opportunity
of diviny entirvely on the bounty of other, They go from
carp to camp... They continvally eat the bread of those
who have gleaned it by the sweat of their brow."
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Pushtun hosgspitallty.

W Closely connected with melmastia in the Pushtunwall was nanawati,

the law of suppliants and depubation. Nanawatl mesns llterally
'sntering in', and the law bound all. Fushtuns to accept and ald
all persons who required ghelter and asslstance. By meransh,
gallentry, a Pushtun was bound by hils honor to 2id any person
who needed his help, and to atiack the guest of a Pushiun was
e gerious insult to the host and one that had to be revenged.
Often individusls came to = host asking for protection, and

the host was put under an obligation to defend his guest even
to the voint of death.1 If the puest posed a defense problem
e Jirga was convened to attempt a csolution to the problen,
However, many of the tribes there was a limit to how long =
suest could legitimately demand protectlion, and among the

hill tribes, after four days, a guest was glven a bedragga

and an escort to the end of the village's territory.

A suppliant entered a house and refused to take any ten.
or food, refused to sit on his host's carpets until the eid
that he sought had been promised. The suppllant's refusal to
accept his host's hospltality placed the host under an absolute
obligation to comply with his guest's desires.

Usually o suppliant went to the home of a respected and
powerful man seeking his aid in nmedlating a feud or e quarrel
which the suppliant wished to end. In this case the suppliant
brougkt his nang, sheme, and placed 1t on the host, The shame
hecame the host's and to 1ift 1t from his own house, the host
hmdtnéomply with the suppliant's desires and act as a mediator

z
in search of a solution to the problen.
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Nash, p.p.9=-10 Khnan A& was defeasted by Timur Shah in the
late 18th century and sought refuge with Khen B, He was
met by Khan B outside of B'a territory,and B explained

that 4if he accepted EKhan A as a guest that he would hring
down upon his own people the wrath of the Shah. “Arsilla
strove to exclte their compaszion and while thus engrossing
their attention, he contrived to send a portion of his
baggage into the village by a circultous route; when the
chiefs discovered that Arsillats people had galned admittance
into their village, they immediately acknowledged that he
was how under thelr protection, received him hospltably

and summoned their tribesg to protect him."

Information from the Halekiyar famlly of Ghaznil, Afghanistan,
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A suppliant seeking protection was recelived under both
the law of melmastia and the law of nanawatl. In the tribal
areas many men sought sanctuary frem the Eritish, The tribesmen
would seek protection and hosplitality from a tribal chieftan
and would be accepted for three days only, after which he
became a humsauyeh in the household which had granted him
protection, The three day limlt was probebly a falrly recent
development amonpg the tribsl Fushtung Just outside the British
territory; 1t served to vrotect the tribes from a great
deal of exploitation from individuals who were escapling the
newly imposed British form of law and justice in the settled
areas. As a humsauyeh, the refugee was fed, clothed and
sheltered bm his protector, and in return he was reauired to
work tilling fields, cutting wood and as a bodyguard} But, he
was never given over to the British authorities.b

The usual meaning of panswatl was deputatlon in which the
elderly and respected host of the suppilant scted as a medlator
between the suppliant and his enemy. Makling nesnawatl was
acknowledzing a defeat, and not to accept it was never forglven.
It wes believed that to not accept nanawati was to be cursed
by God es the victor showed neo thankfulness for hils victory.
Making nanawati was the ultimate humiliation in Pushtun
soclety. Under nsnawati the suppliant placed his shame on
another man, meaning that he was not strong eneough te wipe it
out himself. Nang was placed on respected menmbers of the
community who then asked the enemy of the suppliant to cease
the héstllities and to settle for a peace, Cften old women
were sent to first negociate a cease fire wlth the enemy. They

~were sent bareheadsd and carrying the Xoran to offer a few
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"Ryt he refuded to deliver them on the grounds that they
had taken refuge under his roof and he would not under
any clrcumstances betray the trust.®
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sheep to the victor and to plaed for forgiveness., Once the
defeated vparty had been grahted amnesty the elders mediated
a settlement of hlood money or marrisge exchanges between
the enemles.

If the victorious side refused the apologles of the elders
or the oléd women, the leader of the defeated party went himself,
accompaniled by the elders so that he would not be shot on
sight, with grass on 513 head, smeering wmud on his neck, agaln
with & few cheep as a peace offering. He knelt before his
enemy, unsheathed his sword and gave it to his enemy. putting
his 14fe into the hands of hils mortal enemy. In some places
1t was customary to carry a few yards of the cloth used to
wrap bodies in.

Generally nanawati was accepted because 1t meant victory
for the one silde and because of the léng tradition of regpect
for elders and old women, It was in the interests of all
parties to accept nanawatl ss imbalances in the death scores
between the two sides were evened out with the payment of
blood money or exchanges of women according to the settlenment
agreed upon in the Jirga that met to solve the feud, DBut,
1t was rarely used to end feuds, and many Pushtun families
preferred extinctlion to the humiliation of nanawati.

Chadaur nanaweti was an equally binding custom on the

Pashtuns. A4 womsn in distress sent her veil Yo any Pushtun

in an appeal for aid, snd under the law, the man was then
under en obligation to help her, Once such a relationshlp

had béen established, the woman called the man her brother,
and as such he was obliged to assume a protective role towards

. her,
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Once agsistence hed been promised, the host was under
en obligation to act accordingly. A promlse, ahd, once
given with the intent of cerrying it out, was binding. ¥Sven
1f his head is cut off his body, rhushhal wiil nezer act con-
trary to the preomisc he had given to his friend, ™ However,
ahd given to enemies with no intent t4 fulfill them were
considered falese promises and were not binding and there was
soclal stigms attached Lo SUdﬁﬁTOMiSGS‘

Although falsshood was accepted among the Pushtuns, self-
aggrandizings tall tales were nobt, and boasting was seldonm
indulged in. "“The froe mounted a clod and sald that he had
geen Kashmire.” Informing on one another was also considered
dispracerul, and an informer was consldered as wicked as an
sgsasein.and ™ found would certainly share g like fate at
the hande of some relatives of the homicide.” Britigh accounts
of the North Mest Frontier Frovince are full of stories of
the gory ends ol their informers,

Mueh of the rFushtun rawal had to do with regulatingthe

relationships between the sexes. Pakkl Aw Ifft literally means

purity and continence, and it meant that any illegal relation-
shiv with a woman was against both the religion and the tradi-
tions of the Pushtuns., If any Pushtun suspected his wife of
having an illegal relatlonship with another man, he would not
even look for evidence oy proof, snd, assuming that the lover
was a men less powérfgl than himself, would usually k111 both
of them strailght off.) Tor meant a state of infamy or guilt
and was usually applied to individuals who had 1llegal rela-
tionships with the opposite sex. However to become tor, an

1individual had to be blatant and open about his defiance of
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Wilbury Afgnanisten, p.116  as quoted from the poetry
of Khushhal Khattek

Ferrier. n.189

Pernnell, p.192 A tribel chieften, upon coming home at

an unexpected btilme one dav, found his wlfe talkling with

2 male neighbor over the compound wall, He was so furlious
thet he drew his sword. struck off her head and threw 1t
over the wall, saying, "lhere, you are so cnemoured with
her, you ean have her." The nelghbor quletly moved to

the next village.

"The recognized vunishmeut in such 2 case of undue famil-
Larity, would have bheen tc cut off the nose of the woman
and, Lf possible, the man too. This chief, in hlsg anger,
exceeded his right, and if the woman had had powerful
relatione, he might have been brought to regret it, But,

a8 a rale, a woman has no redress; she 1s a man's property,
end & man can do what he likes with what he owne."
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of the traditions. It appears that illegal relationshipe
between the sexes were common, and, in actuality, it was only
when the affalre became the subject of common gossip that the
1dividuals were labeled tor and the husband's honor was damaged.
He was then under an obligation to retallate and to k1ll the
lovers,

Tor applied to meny offenses les serious than adultery,
A boy simply seen talking with a girl to whom he was unrelated
was toy and in the frontier tribes the father or the brother
of the glrl could legitimately k11l him for the offense,
However, if the girl's family failed to k11l her for her tor,
the boy's famlly could legitimately revenge the murder of the
boy. A girl who openly deelared that she wanted a certain
boy was elso tor and could be slain by her family for the
shame, But, 1f the girl declared to the boy direetly that
ghe loved him, the boy was honor bound to consider himself
engaged to her, and 1if he refused, her family had the right
te redress the shame. This custom was called sadaa.

Tukre Augtel was a custom that operated only among the

Pushtuns north of the Feshawar Valley area. If a lover had
been previously refused by the parents of a girl, he stole
her vell and fled to another village, pleading nsnawati. If
he was daught by the male relatives of the girl he was slain
for vlolating the honor of the girl involved, The elders of
the sanctuary villége conferred with the elders of the boy's
village and were usually sble to mediate a settlement by which
the bo}'s famlly pald a great deal of money to the giri's

family as a bride pricq and the boy married the girl. The

.bride price was usually so inflated in tukre austel that the

¥
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boytas family was often bankrupted., If, however, the family
of the glrl refused the marrisge, they could legltinately
start a feud with the boy's family.

Ghagkawal was alisc s custom for frustrated lovers. A
boy could publicly:. declare his attachment to a girl with a
zhagh, an announcement, by firing into the air in front of her
door. BHe fired three times, and his zhagh threw out = challenge
to any other man who wished Yo marry the girl: 4another Prospec-
tive lover would then have to fight the former.i The man
who made the zhagh usually approsched the father of the girl
through the elders, asked for forglveness and for the hand
of the gilrl in marrisge. Again, the price of the girl was
avtomatically higher, If the father refused, a feud could
start between the two famlilies,

Zhagh also applied to murder cases., Among the Fushtuns
the man vho was responsible for the murder was considered
the guilty one, not the executor, if they were different persons,
The man responsible a2lsgo received all the honor and the social
vreetige that went along with a revenge murder, If s man
hired an assessin, after the murder, he mede 2 public sbatement,
a zhagh, that he was the man responsible fer the death, His
zhagh sanctioned the death 1f it was a revenge murder and
placed him in A susceptible position as far 2s retelistion
from the victim's family was\ooncerned.z

Eramats was a custom that asllowed a creditér, when faced
wlth a debfor who was either unwilling or unable to pay off
the debt, to selze eilther a member of the family of the debtor,

or hie tribe, or something of value belonging to the debtor

and to keep it until the debt was paid., 3Bremata only sanctioned



Census Report of the Tribsel Agencies, p.I-152 A and B
were frlends, but B was under an obligetlion to A, A wanted
to marry B's daughter, but B refused becsuse A was his
benefactor, A made his zhagh by firing three shots into

the sir in front of B's house, thereby declaring his attach-
ment to the girl and challenging all other persons who
might have wished to marry her. The girl ultimately married
F who knew of A's zhagh. F was A's paighalr, disgrace,

end according to the rawa] A would have been justifiled in
starting a feud with F, But, F took®nanawatl of Sayeds and
elders and s couple of sheep to A, A accepted the nanawati
with the addition of a double bride price for compensation.

Census Report of the Tribal Agencles, p,I~-152




Ll

iaten, p.115

-

yhoonwa

(Y

i

D b

gaying thet "Cod creested men and sheep
(meanine death)



81.
never left thelr dead or wounded on the battlefleld in fear
that the bodies would be mutilated by the enemy, Any booty
that was taken in a raild or a battle was divided equally
among, bthose who had participated; it was a principle of
honor snd equity called dadail among the ‘Pushtuns that all
booty be presented and equally distrtbuted.l

Gundis were groups of people come together to support
eachother in rivalry and alllances.2 A gundl was an alllence
between individuals, clans, sub_tribes or even tribes and
bound the individuals concerned with tles that were supposed
to be stromer than blood, The individuals in a gundl were
supposed to give all they had, including their lives, for
eachother. Such an alliance between two chilefs Wasﬁgissolved
even by a war between their respective tribes, although 1t
was temporaerily 1ifted during the war, Once the contest was
over, the chiefs renewed thelr friendship alli:ance.3 If an
individual in one gundl was maltreated by an individual in
another, he complained to his chief who then presented the
case to the chief of the other gundi. If the responsible
chief did nothing, the drums were beaten and the first gundi
wes under an obligation to revenge the insult to one of its
members, If an individusl was maltreated within his own
undi, ﬁe defected to the rival gundl and was recelved with
full citizen rights. Usually rival gundls within a glven area
allied in the case of an outside threat.u

Tinga literally means a common effort towards a common
good,  Communal work in Pushtun villages was common although

the authority for enforecing and dlrecting such communal work

varied with the economic structures of the different Pushtun



Jashne-s Khyber Souvenir, Vol, V, 1948, p.12

Faxtoonwali, n.43
Elphinstone, p.326

Thorburn, p.3% There were approximately elghteen chiefs
in the Bannu District who were all allied into two major
gundis. All internal politics of that area were accomp-
llshed through the gundis, with menbers easily defecting
to the rival gundi if insulted by their own.

A Pushtun proverb asked, "What dust rises from a single
horseman?"
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areas. In areas wlth powerful khans the begeer, forced labor,
wag vractised, The begeer custom allowed any khan or malik

1
to requisltion labor for almost any purpose. Communal work

in the frontler area was common and usually initiated by the
Airgs, elthough any man could call for help in harvesting or
building a house. The community usually provided the labor,
and he fed thenin return.2 The work decreed by the jirga
usually consisted of labor on the irrigation system of the
village, and landowners contributed labor in provortion to

the amount of land they owned and to the amount of their usage
of the irrigation works. When a tinge was declared, every
household was reguired to support it, and a naghs, punishment,
was set by the Jirgs for those who failed,

Charity was practised at all festivals and religious
holldays when part of the food cooked for the occasion was get
aglde for the poor. At naming ceremonies, marriages, circun-
clsions and funerals, special food was served, and always some
of it went to the poor. The zakat, the alms demanded by the
sharivat, was generally observed. DBegglng was seen as degrading
by the Pushtuns and was rarely practised in the countryside
without tThe gulse of religlous asceticism.

A belilef in fate enable the Pushtuns to mccept their
feuds and the deaths involved, their noverty and their fallures
a8 well as thelr fortunes and good luck., Conflicting proverbs
showed the paradoxical attitude the Fushtun had towards the
future} "Destiny 18 a saddled asg; he goes wherever you lead
him." and "The inevitable lsughs at a men's schemes, "

Although Islamic law detalled spacific inheritance patterns,

in practlce the Pushtun rawz] concerning inheritance ruleg



Mir Mushi, v.13g
Information from the Malekiyar family of Ghazni, Afghanistan.

Thorburn, p.26¢
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was applied. In theory, 1ln the case of a dispute concerning
the rights of succession which had no precedent in the rawa],
the Shariyat was taken as the ultimate source: but, in reallty
the Pushtuns employed inherltance rules which contradicted
in detalls and in fundamental principles the lswg of the
Shariyat. In practice, the inheritance ratterns varied among
the different tribes, bHut they all followed basic princivles
that were contrary to Islamic lew: women d1d not usually
inherit; inherltence was patrilineal on the tanzinmat principle;l
and, nearer relatives excluded the more remote, Inheritance
was usually egually shared asmong all the sons repardless of
the caste or the social status of the mother. 1If there were
disputes, the guestion was usuélly decided in the jirga; rarely,
a case was taken to a gazl for a decision by the Shariyat.

Among the Pushtuns male Jlineal descendents excluded alil
other helrs. If there were nc male linesl heirs, the wife or
wives end unmarried daughters received posgession of the
inheritonce for 1ife or until they were remarried or married.
ATter the widow(s) and unmerried deusghter{s), male colleterals
were entltled to the inheritance,z Brothers of the dead man
excluded thetlr sons, but the father of the deceased had first
claim. In some tribes the mother of the deceased was entitled
to poss{ssion for 1ife before her other sons could inherit
the land.'3

All sons shared the 1nher1£ance, a custom that fractured
the lend to such an extent that during thﬁ 19th century some
tribe§ changed to nomadism and pasturage, Generslly sons

of all mothers shared allke no mestter what the casgste of the

clagg of the mother, but among some tribes the son of a concubilne
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1. The tanzimat was a principle of inheritence in which the
ctaiming group recelved the portion of the inheritence
that the ancestor through whdom the group that had the
claim would have recelved,

2. Tucker, p.liv "Nelther custom nor the Shariyst profess
to lay down any limit to the succession of collaterals.
As long as a man cen trace his direct descent from the
same common ancestor, he is entitled to the reversion of
the property, and exclude both daughters snd widows from
obtaining more than interest "

3. Lorimer, p.l9

%4, Elphinstone, p.447 For instance, the Kharotee of the
Ghilzal tribe.
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d41d not recelive egual shares hut usuvally inherited half the
smount a legitimate son inherited or wes granted sustenance
for 1ife. 1In some trihes he oniy received one quarter the
share of a legitimate son, and in a few tribe, the son of a
concubine was not entltled to inherite at all.l S3tep sons
and tlligitimete sons did not inherite at mll: step sons had
claims on their natural father's property, end 1lligitimate
sons were granted mailntenance untll maturtty.? A step son
had no clain even for maintenance from hls step father., Among
some of the weamlthy families In the Peshawsr Valleyv ares, sons
of mothers of low caste inherited only one half the amount
the sons of Pushtun mothers, but the general feeeling among
the veople was strongly in fgvor of the equal division of
property among all the sons.j

Inheritance patterns for brothers varied smong the tribes;
some felt that full brothers of the deceased should inherite
to the exclusion of half brothersé while others held that all
brothers should inherite eoually. lIf the family property
wag held in common both the full and the half hrothers shared
equally the deceased’s share of the estate.5

In the khan fanilies, part of the estate usuvally belonged
to the positlon of khan, =snd the son who inherited the position
of ghgg-received that part of the estate in 4ts entirity as
well as his egual share of the deceased khen's private estate,
The khan's estate usually included a guest house and a burj.
The khan lokrited as well as the khan's estate, the khan's

responsiblilties such as hospitality, thet were incumbent

on the khan.



Lorimer, p.23
Tucker, p.lv
Tucker, p.lv
Lorimer, p.20

Tucker, p,lv
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claims to the vroperty. If she married a collateral hetir,
as was the general custom, she retained the interest of the
property for life, and the proverty went to her hushand upon
her death in preference to closer collaterals of her former
husband.l It was customary for a widow to select one of her
deceased husband's ccllaterals to manage the property and to
look after her, The man thus selected would, upon her death,
succeed to the property to the exclusion of closer céllaterals.z
widows

Unchaste forfeited their inhéritance rights,

Davghters and their issue were ezcluded from inheritance
by the presense of male lineal descendents, by male collatersls
of their father and by their father's widow(s). Unmarried
daughters were entitled to maintenance as long as they were
unmarried, asnd were entitled to their dowry from thelr father's
estate. 0Often the eldest son inherited a larger portion of
the estate but also lnherited the responszibility of paylng
"hais - gisters?! dowries, Upon recelving her dowry a zirl was
sometimes made to formally renounce all Turther claims to her
father's estate on the grounds that she had received in advanceq
the portion due to her by Islanmic law in the form of her dowry.
This was a formality observed only by strictly religilous families
who wished to conform to the Shariyat. After unmerried daughters,
unmearried sisters of the deceased inherited the estate.5
Married daughters and gisters were completely emcluded in the
inheritance,

A woman was allowed to own and to aquire oroperty inde-
pendenély of her husband, but pattern to the inheritance of

thet property are unknown, Most tribesmen cited no customs,

and sald that in a case where there were no sons to 1nher1*e
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\n £ oW ™

It was the custom among the Pushtuns for a woman to

marry her deceased husband's nearest collateral. Upon

her husband's death, the nearest collateral became her
guardlan. She could not remarry without hle permissilon,
and he was responsible for her in every way., It 1s
obvious that she lest no freedom and he galned no extra
responsibllities with their marriage and inherited through
her the estate of the dead man.

Tucker, p.liv
Lorimer, p,17
Tucker, p.1lv

Lorimer, p.21
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the property, the Shariyat would be referred to. Some sald
that sfter song, the hushand and then daughters would inherite,
A dowry was usuelly inherited by the sons unless it was glven
to the daughters ss thelr dowries, and in a case with no
children, one half of the dowry was inherited by the deceased
woman's husband and the other hald reverted to her parents.
Some tribes claimed that the entire dowry was inherited by
the husband or his helrs; others claimed that it reverted
in its entirety to her father or his helrs.l

There was only one type of guardian among the Pushtuns,
and he served all purposes. e controlled the proverty of a
minor and chose a marrlage partner for his ward. The guardlan
was usually the nearest male kin, preferably in the descent
1ine o6f the father of the minor. The guardian had the power
to dispose of the property of hls ward but only for the
benefit of the ward. The property was regarded an amanat, a
deposit., According to the Koran2 the wall, the guardian,
could also alienate the property of hils ward if he himself
was in need, but 1t seems that the wall among the Pushtuns
did not have phat power except that he was usually next of
kin and could arrange & famlly solution to the problem. He
was not allowed, among some tribes, to lease his ward's pro-
perty fér an'excessgive amount'!. A mother, when puardian,
had full power to dispose of @ minor's property for the minor's
benefit. All contracts that were made by the wall on hehalf
of the minor were binding upon the minor when he resched
maturity.

Guardianship of a married, minor female varied among

the trives., Some of the frontier tribes gave preference 'to
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her husband or his famll, while others gave the guardianship
1

to her father. The Fushtune of Nagashar gave responsibility

of & married girl to the *father of nikka', her representative

during the nikka ceremony of both her betrothal and her marriage."

Vhen a girl attained majority, her gusrdian was her .hushand,
A widow forfeited her ft@ht to guardianshln of her children
when she remarried,

A minor wag capabhle of acguiring prcpertf itndependently
cf his guardian, but among some tribes the guardian had the
power to prevent his ward from making acgulsitions or contracts
that were, in the wali's oninion, disadvantageous. In some
tribes the contrects made by minors were binding only if they
were made out of necessity, snd in others they were not binding
at all. Contracts made by wminors were not binding if they
were made in dlrect defiance of the mlnor's wall., There was
ne custom for the guardianship of 1lligitimate children,

A minor upon attaining his majority gained his inheritance,
and the wall lost all legal control over the property, although
28 he was usually a nember of the family, he often retained
real control over the estate. The heir, as legal possessor
of the ancestral lands, gelned citlzen rights to the jirga
and the tribal pasture land, the shamilat,

Genérally ownership of ancestral tribal land gave the
nossessor privileges and, therefore, the ownership of land
wag an extremely important factor in the tribal soclal struc-
ture and in the distribution of rights. ¥Within the Fushtun
sociallstructure of the Peshawar Valley region, other ethnic
groups, as non-proprietors,  -served commércial and vocational

-functions; they did not have the privileges the Pushtuns
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89.

enjoyed. Pushtung generally considered only agricultural
work and fighting as honorable occupations, and in Peshawar
Valley,as a landowning-warrlior gentry)ruled over the rest of
the popuiation of the area.

"he Pushtun's rights over his land were permenent. There
was no claim of adverse possession 1f the owner were absent
from the lend for any number of years, and generationsz later
the family could reclaim the land even if it had been tllled
or improved by another.l

Landownership, however, did not bring with i1t absolute
rights over the land. A man could lease his land to whomsocever
he wished, and ther%;ere no traditions governing the terms of
lesse., He could mortgage it or let it fallow, hut rights to
sell, glve away or begueath the land varied among the tribes,
Hany of the tribes.on the frontler held that e man had no rtght
either to alter the natural shares of the helrs or to alienate
his land by glft. Others held the opposite, that a man was
totally free to either alter the shares or to allenate his land.
If the heirs egreed to an alteration of theilr natural shares,
811 tribes agreed that a man was then free to do so, But, if
the tribe owned tribal pasture land, shamilat, s gift or sale
of land to an outsider d41d not bring with it rights to the
shamilat nor rights to the Jirga. Customs varied as to whether
2 man could disinherite 2 natural heir, although according to
the Koran the father has such a power.z

Gilftes were held valild as long as the donor was considered
sane,‘and it waz not s death bed gift. A glft was revocable
unless absolute, made with niyyat, and received, Some tribes

acknowledged the valldity of death bed gifts. Wills regarded



89.)

"va.but vpnder all clrcumstences and after any length of
absense, a Pathen could claim his rights, and he cared not who
had cultivated the land in the meantime, resting assured

that he would acquire possession when it suited his conven-
lence,. "

Levy, p.l43
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es equally valid in either an oral or s written form. A gift
¢t & share of masha, undlivided joint proverty, was generally

1
leritimate even wanen glven wilthout the consent of the co-sharers.

Partition of famlly land among the sons could heppen st
any time but was entirely under the control of the patriarch
state, Sons had no rights to demand a pertition unless
their father had made them co-sharers in the property. If
the partition was affected during the life of the patrisrch,
he held absolute power to divide the estate as he wished, and
his distribution was held valld after hils death and could not
be changed. If the partitlion was affected during his lifetime,
he could legitimately withhold a share for himself, and if a
new son was born to him after the'partition, he could call for
a repartition of the land in order to give the new son his
natural sghare., In large estates, the guert house was reserved
from partition and was assigned_to the f1ttest son as cheosen
by the father, or te the eldest son.2

If a man dled intestate and without traceable heirs, the
tribesmen held that his property would be glven to the mosque
or to & charity, or it would be divided among the khel in which
the deceased had 1ived.3

Land belonging to the community was divided into three
major cétagories: serl land ; land dedlcated to spacific

purposes; Sshamilat, common pasturage; and privetely owned

land. Pargei serl land was land given permenéfitly to a position

or an institution within the community. The khan or malik
was often glven land as a part of his private estate for use
during his 1lifetime, but he did not have any powers of alien-

. atlon over it. It belonged to the position rether than to
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the person, and he was allowed enjJoyment of 1t only as khan.
Seri land was also dedlicated to the support of the mosques
(wagfs); da telo seri was land dedlcated to the purchase of
oil for the mosaque, 1tz upkeep end for the mosque functionaries,
It was administered by the mullahs, but they had no rights

over it except the enjoyment of 1t, 3Sert land was sometimes
temporsrily given to non-land owning community servants, such
a8 blacksmiths end carpenters, in return for their servlces.1

Common pasture land, shamilat was owned by the entire
community of landowners and access to 1t was cne of the rights
of vosgessors of land. Sometimes, under population pressure,
the community decided to take a portion of the ghamilat, dilvide
it among the community as privéte land,. thus increasing the
property of every landowner,

Bandas were compunities set up in the Fhamllat by poor
landowners or non-proprietors of the group that owned the
shamilat. The land did not become the property of the founders,
not the future inhabltants of the bandas. Rights to till banda
land were informally hereditary, but banda members never
acquired ownership rights over it. The banda was tolerated
by the owvmners of the shamilat on the conditions that the banda
mambers Jjoin all expedlt;ons of the main clan and that they

ward off all aggressors, The clan leader acted as the leader

of the banda. Irf the banda founders were humsauyehs they

usually rented the land from the clan on terms of their keeping
three .fourths to one half of the crop. Many banda communities
were founded by Sayeds or holy men in which case, the land

was glven to thém as a permenent gift by the shamilat's clan.
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Private land was ususlly called daftar. Land used for
agrlculture in s community was catagoPlized and classified
and graded by quality, and each daftar was made up of sonme
of' each grade of land, the total amount of each quallity being
proportional to the wealth snd the power of the descent group

1
which owned the daftar. Daftar was hereditary, and a daftari

was an owner of inherited, ancestral land.

Brekha was the famlly's land possession, FEach brakhs
also contailned a proportional amount of each quality of land
distributed in the community. Ideally, all brakhs in e
community were equal, but, in fact, most communities had large
and small landowners, but all owned both high and low grades
of land. Brakha wes hereditary, snd the owner held rights
to lease and mortpage 1t. Rights to alienate brakha varied
among the tribes., Fossession of brakha gave the owner full
citizen rights,.

The zamindarl were owners of land holdings that had been
elther founded or acqu¥ed by a 1Llving individual, and villages
in which rights of tenure were fixed through vrurchase of the
land were incressiugly common in the 19th century.2

Non-Pushtun, non-proprietos formed much of the population
in areas which were Jominated by a Pushtun land ownlng class.
Paglirs, literslly indigents, 1ived on land owned by the Pushtuns,
rented houses from theilr landlords and haed the duties of pro-
viding community guests with grass and grain for the animals
and blenkets and beds for the guest house. They were required

to take part in the watchguards, to heip at harvest time and
3

" To gon on raids conducted by the Pushtuns. They were usually
4

craftsmen, They were sometlimes glven non-hereditary, serl



North West Prontier Province Gazetteer, Feshawar District,
Vol. A, 1931, p.242 e

North West Frontier Province Gazetteer, Peshawar District,
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lajﬁfree nf charece Tor their services.

Une of the sreas in which the Pushtuns were the land
ovning clmes and the fagirs the indlgent, serving, non-proprie-
tary class wes the Yeghawar Valley reglon. One of the customs
of this areca scrved to grestly emphslze the class differcnce
betwecn the Fushtuns snd the faglrst the vesh, a custom of
periodic land reailottment within the community. The Fushtuns
were & mobll element in the population, changing residence,
village and even area every sevéral year while the rest of
the population remained stationary. It was a custom that also
affected landownershin rights and inheritsnce patterns as well
a8 the soclal and political structure of the soclety.

According to 2l) scources vesh had s definite hisfhrlcal
origin:  the Yusufzal tribe moved as conquerors from the

“abul reglon into the Peshawar Valley and into Swat Valley in

the late 16th century. Having conquered the area, they appealed

to a semi-legendary person, Shalkh Mall, to devise a systen
of distributing their newly conguered lands equally among
211 the tribe members. Shalkh Mall divided the lands into
a8 nany areas sg there were major subdivision in the tribe
and gave to each subdivision permensant ownership of an area.
In further subdivision Shalkh Mali divided each area into
ag many sections s there were basic division in the subtribe:
1f there were two branches in the subtribe, the area was
divided into halfi{ 1f there were three branches, the area
was divided into thirds. These areas could never be equal
in fertility; therefore, Shaikh Mall decreed that within the
subtribes the land should be periodicaily redistrivuted so

-~ that in the course of time every man would have equal access
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to the fertility of the land., The two maln branches of =a
subtribe should alternste the use of the land; the three main
branches should rotate, etc., Within the maln branches the
land was distributed o clans, down through the tribal divisions
finally to the family unit., Within each of these divisions
the land was periodically reallotted.l

Under this system no individual owned land but owned a
right tc "a certain proporticn of the total area...of the joint
estaﬁe of a descent group of Pushtuns...“2 Each individual
had a right to & certaln number of fields of wvarilous types
and qualitles, a brakha, a proportlional share in every divigion
of lsnd (wand)within the village area. Along with the brakhas
the individusl retained his rights to the tribe's shamilat,
the commonly shared tribal land used mainly for pasture.

There were two basic kindes of vesh; the vesghy also called
khasanne, which distributed land only to adult masles, and the

khula vesh, which distributed land “to every mouth", in other

words, to every man, women and chlld, so that the latrger the

family, the larger the brakha 1t received. 1In the khulsa vesh
one family’s brakhe tended to vary much more in size than in
the khasanne, If the clan grew larger so that there was not
enough kand to Be distributed, elther the lots were made gmaller,
or when; with the diminishing lots, no masn recelved enough
land to support his famlly, new lend was chosen from the
shamllat, divided into wands and then into lots and distributed
in the new vesh. |

ﬁsually vesh was periodic, every fiVsy ten or twenty

years, but sometimes the jirge decided 'the Wime it was $9 pe

. done, .or it was done ‘"when the majority ﬁd@ﬁire&:it.ﬂa If new

W
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1. MacGregor, p.306 At the time of Sheilkh Mali, Kalmezal
was a divigion of the tribe with two maln branches: the
Mishrenzai, the elder branch, and the kishranzai, the
younger. The Mlshranzal settled in Toru, the Kishrazail
in Botl. The land apportioned to the Kalmezal was divided
into 400 shares, and each branch was allotted 200,

In the Kishranzai, 100 shares were glven to the sub-
division settled in Hoti, and the other 100 shares wére
given to the subdivision that settled in Mardan. In the
Mardan subdivision, 12 shares were for serl- free gift
land for the support for various priest orders, and 88
were divided among the Pushtun community. Of these 72
weee divided equally among the three divisions of the
Kishranzai family at Mardan: Khan Khel, Rustam Khel, and
Bada Khel., Each 24 lot portion was dlvided equally among
the families composing the khel: Khan Khel with one family
d1d not divided, but Rustam Khel contained Bahadar Khel
and Bamo Khel each of which were glven 12 lots,

The remaining 16 lots of the subdivision was given to
the Mandari tribe whose ancestors had been mllltary mercenaries
of the Yusufzal. The land of the Kalmazal whlch had not
been divided into the 400 lots was left as common pasture
land for the whole trlbe to use.

2. Barth, p.51
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land wes added, the eldern décided what part of the shamilat

was cultivable, They divided 1t lnto wands and classified

it according to the quality of the soii. The division inte
wands was accomplished by the Jjirga under the direction of
etther the khan or the malik. The ground wes measured by

means of the purral rove of between fifty to one hundred

feet in Jength. The process of measuring was called the *casting
of the purrai', and the land was measured off into wands.

Yands were generelly rectangular in shape. They were subdivided
inte equal lots for distribution. The numer of lots they

vere divided into was determined by e tribal census, the
ctbunting of the khuleszs, mouths, with a lot for every mouth.

Rach individual 1ot was rectangular and extremely narrow,
running the length of the subdlvision of the lot in which 1t

1
wag located.

The drawing took place in a border village between the lands of
two tribal subdivision who were having the vesh. Fost of the
tribesmen concerned atiended the ceremony, and such a large
numver of people gave the meeting a high chance of trouble,

The maliks usually prolonged the meeting until many of the
people returned to thelr homes to awalt the outcome.2 Finally,
the chiefsgs of tﬁe groups drew lots by casting the pucha. The
representative of each khel to share in the distribution
selected a2 private marker such as a piece of wool, a sheep's
pellet, a rag, & grain of malze or a stone, and in the presense
of all, he gzave 1t to the elder who had been appointed to

cast tﬁe lots. The representative publically cloimed his

marker a8 hies own. The elder gathered all the tokens in the

skirt of his tunic and walked around the wand throwing them



Mz

Thorburn, p.p.128-1

S50

%

m g - 5 e
2oGregory ». 207

<&

Lphinstone, p,3%¢



06,

out onto the different lots as he passed them. A lot then
became the possession of the khel whose token had fallen on
1t.1 The khels which had won the most fertile land made

public distributlions of charity and entertained the people
remaining in the village.v If the portion of land given to

one khel was in excess of 1its needs and whaet it could legiti-
mately clalm, the excess was glven to a khel which had received
lese than 1ltes allotted amount.3

Vesh occured w%#ithin the villages also, so that the lands
of the vlllaege and even the houses were perlodically exchanged.
If the houses exchanged eltterin the villapge yesh or in a vesh
between villages were approximately equal in size and value,
the individuals inveolved would exchange on equal terms, . but
if one house was better than the other, the individual who
received the bhetter house paid some compensation to the other.
Usually, however, they removed everything from the houses
including doors the grass thatch and the rafters from the roof,
leaving only the bare pud walls standing., If an exchange
were unequal even on those terme, and 1f the one refused to
pay compengation to the other, there was sufficiant reason for
thie loger to begin a feud,

Some of the land was not subjected to the vesh. Chiefs
or khang in Swat Valley were exempt from both the land vesh
and the vesh concerning houses. In Dir and Bajaur the chief
khan was exempt, snd the geri lands belongiﬂg te powerful
mullahg were not subjected to reallottment.

Under vesh the sale of land was impossible because the

land was the property of the entire subdivision of the tribe

and without tribal sanction, the land could not be alienated.
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An individual in some the tribes was allowed Yo allenate his
brakhe rights, but in dolng s0 he lost his rights to the
Jirga end the ghamilet, end the buyer gained neither with his
purchase, but in most of the fribes, an individual could
not sell his brakha rights without the sanction of at least
hies clan.

Hoffzages were allowed, but the legal complications in-
volved were one of the major reasons for the demise of the
vegn custom. It was generally accepted that a mortgagee was
entitled to some sort of compensation in elther money or land
if at & new yesh, the number of mortgaged strips had diminished
by desths in the femily of the omginal morgagor or his des-
cendents,l If a mortgagor died without issue, his rights to
a brakha were extingulshed, and the mortgagee took his place
at the next vegh. There wss no information concerning the
rights of collabteral helrs in such & case available.ﬁ

Vesh was originally practised among all the frontier tribes
except the Hazaras (not to be confused wlth the separate
ethnie group called the Hazaras who lived in the central moun-
tainous reglion of Afghanisten) and the Waziris. In the late
19th century nmost of the tribes had ceased the practise because
of the complicsted legal problems attached te 1t in selling,
renting and modhgaging the land and beoause of the natural
prowth of population which led to intense competition within
the tribes for land. Several British writers observed a growth
of feelings for individual rights among the tribesmen, e devel-
opmenf that to a 2ertain extent eclipsed the communsl interests

of the tribesmen./ Another basic objection to vesh was that

the lmck of prolonged possession of the property prevented



This 1s assuming a khula vesh in which shares were sllotted
every man, woman and child. The khuls vesh seemed to be
very common.

Thorburn, p.127

North West Irontler Province Gazetteer, Peshawar District,
Tol. A, 1931, p.2B1 ‘ =
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the tribes men from deslring to improve their land, and it
wes a fruitful source of feuds. and bloodshed when the British
firat sew 1t.

In the end of the 19th century tribal shares were usually
ouly malntasined Tor dlstribution of watsr rights for irrigation
and in the ghamilet. Vesh sGill existed, however, in parts
of Buner and in parte of Swat, and in 1932 it was reported
to exist 4in Dir, Buner, Rajaur, Utman Xhael and Swat.1 Vague
Information today reports vesh to be still practised in Yusufzai
pockets in Batagrsm Tesil in Hazara Mstrict, near Machao in
the plaln of Ziarst and in the Talesh Valley of Dir,2 all of

Weast Pakistan.
CONCLUSICN

A community wmay define wrong acts in a vafiety of ways,
It mey have codified, written laws, or it may have customs and
traditions which guide behavior, or it may have both. The laws
may heve moral implications, or they may simply demand outward,
public, social conformity te them, Every society differs in
what it defines as wrong and as how wrong, and in how the society
deals with tranegressors. The definition of & transgression
also lles with different bodies in various societies. 1In some
the individual members of the comrunity are sllowed to apoly
their own definitions; in others, there are institutions that
deal with definitions both before and after the fact of s
transg;ession.

There are also many ways for a community to solve its

problems. It has the choice of ignoring problems and digputes
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Interview with PFarid Khan of the Peshawar Mugeum, Peshawar,
West Palkistan.
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among its members, or it can chcose to interfere. It can

give one individual enough authority to deal with disputes

and to nake decisions; it can glive & group of individuals that
ruthority. It can permit the auvthority to use force, if
necegsary, to enforce its declsions, or it cen limit the
authority to mediation and persussion, Or, the community

can merely ostracise trouble makers,

The 19th century Pushtuns had both written laws and custonmary
laws to guide their behavior. The written 1awst the Shariyat,
were, however, interpreted and adapted to their:customs and
were, practically, more like a eustomary law than written law.
However, the Pushtuns considered the Shariyat the ultimate and
indisputable source of law, and, in that sense, they had an
unchenging, writien law as a source of the ultimate definitions
of right end wrong bhehavior, Beceuse there iz no lagel defini-
tion of & wrong &ct in customary law, customary lew and custonm-
ary definitions of right and wrong behavior are defined through
sprlication,of the law and through community sanction of the
application after its fact., Among the Pushtuns community support
behind an act of revenge was essential or the act of revenge
itself would be defined as & wrong deed and would be liable to
community disapproval,

Among the Pushtuns there were four sources for definitions

of wrong behavior: the Shariyat, the rawaj and the Pushtunwali,

the community and the individual, There were social structures
within Pushtun communitiss that dealt with the Sheriyat, the

religiocus strusture, and the

ceval and Pughtunwali, the Jdirga

and the elders. The jirga and ﬁhe eldérs alao\é&rved the -

Kua'
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community &g its lealers in the interpretation of law and

beshavior.and in the ¢ ifercement of the rawaj, the Pushtunwali

end community decisios, With the law of revenge the individual
#n8 the most potent force for the interpretation, application

znd enforcement of the law and custom within the Pushtun commu-

nity,

=3

here were no institutions or rules that guided or
leggened the power of the individuval's application of the law,
and the individual was gulded only by the knowledge .of his
relative strength end soclal standing in the community, his
sense of Pushtun honor - 4 by his definitions of infringements
upon that honor.

Among the Pusht s an against the traditions was not
itself dishcnorable, but the public knowledge of it was, A
breken tradition was an insuli only if one party's honor came
into question. Honor among the Pushtuns depended upon the
1ndiv1dia1'q§bility t¢ appear before his commuunity &s a conforming
member of that community, loyal to his family and tribe, to his
religion, custonms and traditions, Honor also depended upon
the individuel’s abiltiy to defend himself, his property, depend-
ents and those related to him, Any action interpreted by the
individual as an insult to him, his honor, his family or his
property had to be revengaed with a show of egqual or greater
force to that which the enemy had shown, With physical and
successful retaliation, honor was restored and social status
secured.,

In reteliation, the individual had to have the support of
the community, but with the interpretation of the law, Lthe -

decision of what was an insult subjective to the victim, the
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community only rarely would a¢tively challenge a man's right

to revenge if the man felt himself to be insulted. The injury
was personal and was to be personally interpreted and revenged,
and the community was not - often expected to interfere, Support
usually was: 8 pelitical action and it had little to do with |
the actuslity of a right or wrong act in any case.

In most Pushtun communities a group of individusals was:
given the authority to make decisions for the community and to
solve disputes smong the members of the community. This group,
the Jjirgs, usually onl had the powers of persuasion and media-
tion. The ultimate action that the jirga was authorized to
take was banishment, The property destruction that usually
sccompanied banishment was a symbolic act by the community and
the jirgs that the individual so punished had lost all his ties
with that communitf. Other than this measure, the jirga did
not usually have the power to punisgh or fine any transgressor
unless the transgressor agreed to abide by the rule of the jirga.

The concept of justice in the Pushtun society was based
upon the Pushtun concept of honor, Justice was achieved by
the retribution of the aggrieved rather than by the punishment
cf the aggressor, and the function of the jirga was to find
g sclution to & problem that insulted neither party and
satisfied the aggrieved, The aggriewd was dameaged both physically
(or materially), snd socially and morally in that every insult
damaged the viectim's honor and social standing. Revenge on
the aggressor reestablished the actor's honor.

With law enforced through revenge by individuals who inter-

preted devient action as a slight to their honor, the snforcement
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of the law was placed in the hands of the individual members
of the community. Any devient behavior could, therefore, be
punished, and the range of devient behsvior tolersted by the
community was defined by the most conservarive members of the
community abvle to enforce their interpretations of the law,
it seems, therefore, that one of the funetions of the law of
revenge was to narrow the range of devient behavior tolerated
by & Pushtun community. The Pushtuns lived in an &nhospitable
environment where survival wa2 a struggle, and the traditions
outlined a way of life that had proven at least somewhat conducive
to the survival of the community. In such an environment, there
was no room for the luxury of experimentation, and badal enforced
the tried and proven ways,

The written, unchangeble Shariyat was als¢ coducive to
conservative delinéations of acceptable behavior. The law
itself could not be changed; 1t could only be interpreted.
Interpretation of both the rawa] and the Shariyat lay in the
most conservative member: of the community, the elders and the
mullahs. They, as members of the power elite, had the most to
lose with new interpretations of the iaw. They gained their
power from the community's respect for their wisdom; the mullahs
were the only sources of knowledge concerning religious obliga-
tions and doctrines, and the elders gailned thelr knowledge
from long experience in the traditional ways of life, Changes
would have chalienged their sources of respect and power, The
commurtity was lliable to foliow the interpretations of their

leaders beceause of their Institubtilonalized roles as interpretors
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of the law, and the law necesserily remained conservatively
interpreted.

The laws that . ided Pushtun behavior were also extremely
important in their soc al-politicel system. Feuding brought
avout by the law of revenge had definite class aspects to it.

A family had to be wealthy in order to have both the manpower,
the man houre and the weapons and ammunition to feud, The
severity of the feud and the number of generations that it was
passed on depended upon the socio-economic status of the feuding
families. Feuding showed the community the courage, strength
and the physical force that a family could mobilize in a feud;
feuding was, therefore, a source of social status and authority
within the community. The more feuds & man could carry and the
more severe Lthe feuds, the more followers he was likely £§ =
accumulate as he dipplayed his leadership capabllities in
successfully carrying out his feuds. Badal was, therefore, a
path tc leaderszhip positions,

Melmastia, hospitality, was also a path to leadership
positions, 'The more genesrous & man, the more guests he was
likely to have, and the more guests, the more followers he was
likely to gein. Followers served the double function of providing
either political or physical support, or both, when the leader
needed it. The hospitality which the guests enjoyed at the
expense of their leader-host placed them in debt to him, and to
repay him both kinds of support were offered by the guests-turned-
followers.

Both laws, melmastis and badal, also served as forces

equilizing the distribution of wealth and power within the
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Pushtun community., The more generous & man the more quickly
impoverished; the more feuds a man carried, the weaker he and
his party beceme and the less politically potent as a result.
Fntire families were extinguished in feuds, and dead, they served
no political or economic function in the community. The laws
were, therefore, paths for both upward and downward social mobility
with Pushtun tribal socliety.

The sources of power weres within the traditions and the
survival of the compunity was insured by adherence to custom,
Tne Pushtuns had no history of legislated change from above,
Change only occured when it came from within the community as
the community wet new situation; the Yusufzal developed theilr
custom of vesh as a way Lo equitably divide theilr newly cpnquered
lands, The adminigtration of justice was dependent upon the
traditions, and the norm that it was dishonorable to appeal to
outside suthorities kept both the traditions and the traditional
power structure intact, Social mobility was a built-in part
of the system so frustrated elements were minimal. There were,
therefore, few forces within Pushtun society to desire change
of the traditions, laws and customs, and there were strong forces
to keep the way of life reasonably static, Only when the
socio-sconomic and political bases of power changed, such as
with the establishment of the British in Peshawar Valley,did
any radical changes take place in the social structure of a
Pushtun tribe, Differences existed in the sccial siructures
between the various Pushtun tribes, but most remained relatively
undisturbed in the 19th century.

The late -19th century monarch, Abdur Rahman, tried to
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cherge the tribal way of 1ife and the Tribal administration

of justice, Mis br tal reign of terror was perhavs & neceasary
gter in the transib o betwesn tribal administration of justice
and tribal ruls and The sttemnted centralized, impersonal
government rule and cudilied law, In the administration of

Jjustice his reign represented z step between retribution for

fhe agerieved and punishment of the sggressor, His horrible
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given almost as a personal revenge
hy the Amir against a transgressor of his law in his kingdom.
His power was apsolubte and icnersornsl, and the punishment was
“or the sake of example, He desired to change the social situe-
tion by making punishment inevitable for all criminals and far
creater in severity than the ¢rime called for. The crime was
against him as protector of the kingdom and, therefore, the
sunishment was poth concsived and received as revenge., But, it
also had its social impliicstions, and it was impersonal in that
y position, the Amir, not = person had been insulted. 1t was,
cherefore, more like the codified laws that Abdur Rahman attempted.
to enforece than the personal Lribal administration of justice
with hadal.

However, tnese punishients reached only the urban people
of Afghanistan directly within reach of the Amir, and the tribal
people were not basically affected by the changes, Their
freedom to maraude became limited with the growth of power in
the central government, but within their own communities the
political structure and the administration of justice did not
fundamentally change. The Pushtuns were secure in theilr

traditions and resistent to Cchangs They did net reslly change
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their trival way of 1life when converted to Tslam, when conquered
by the British or the Durranl governments and today seem to
show the same strength and resistence to the modern way of life
which is slowing changing Afghanistan. The religion is still

a conservative force within the Pushtun community, and change
will only come about in a fundamental manner when the Pushtuns
are given positive alternatives of ways to power and wealth

and social status within their own communities and within the
larger community of Afghanistan and are thereby convinced

of alternatives to their definition of justice achieved through

retribution,



CHRONOLOGY

Ahmad Shah 1748-1773
Timur Shah 1773=-1793

weak rulers 1793-1826
and oivil war

Dost Mohammad 1826-1838, 1842-1863

weak rulers 1863-1881
and civil war

Abdur Rahman 1881-1901
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Figh: science of Islamic Jurisprudence

GLOSSARY
adat: custom

Badal: the law of revenge, pert of the Pushtunwali

Badraggs: safe conduct

boongaeh: ransome for stolen animals, usually one fifth of.

the value of the animals
braknha: family land possession
charg: hashish

fatwa: legal opinion

Ghilzai: a Pushtun {ribe of the Ghaznl region
gundl; alliance group

hadiths: the traditions of the Prophet's model behavior
and his legal decisions

Hezara: a separate ethnic group of the central mountainous
region of Afghanistan

alsoc a Pushtun group living in the North West
Frontier Province of West Pakistan

hujra: a small room attached to the mosque for primarilt
social functions

humsauyeh: & client of Pushtun tribes who enjoys protection
but hag no voice in decision making

Idjma: unenimous decisions of legal scholars

Imam: the religious functionary serving the Friday mosque
Jihad: the holy war

Jirga: tribal council

Kafir: pagan

khan: the formal position of leader of a clan, a subtribe
or a tribe

khel: clan

kundi: a tribal or clan section of a villege
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24,

25.
26,
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28,

35.
36.

37
38,

39.

Lo,

malik: the formal lsadership position in a village or
a kundi

melmastia: the law of hospitality, part of the Pushtunwali
mohtesib: the religious policeman
mufti: the legal speclallist of the religious court

mullah: the small community religious functionary and
leader

nanawati: the law of suppliants and deputation, part of
the Pushtunwali

niyyat: intent
por: debt
Pushtunwaeli: the Pushbtun code of honor

gala: the fortified Pushbtun residence

gazl: the Islamic religious Jjudge

Qiyas: juristic reasoning by analogy

rawal: customary law

Sayed: technlcally a descendent of the Prophet, but
among the Pushtuns, any person of Arab descent
was considered a Sayed

shamilat: tribal pasture land owned in common

shariyat: Islamic Jjurlsprudence

sirdar: technically, & clan leader of the Durrani, but
also & sub governor or important leader in the
provinces of royal appointpent

tigs: the stone of peace or a time of truce

vegh: periodic land redistribution

wagf: religious foundations

zakat: ailms, one of the five pillars of Islam

zhagh: announcement, usually concerning a claim on a girl
or a claim of responsibility for a revenge murder
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